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TOPICAL INDEX TO CASE DIGESTS 


ADJOINING PROPERTY — CONDITIONAL 
VARIANCES — MUNICIPAL LAND USE 


The concept of denying a variance for a 
vacant, isolated, undersized residential lot 
conditioned on its sale to adjoining property 
owners at a fair market value relates to the 
hardship to be suffered by the owner of the lot, 
not by a contract haser where, as here, the 
contract is tioned on the approval of 
variances necessary for building, and this 
matter is remanded to the board of adjustment 
to reconsider its denial of plaintiffs’ request 
that the variances it granted to the conditional 
contract purchaser be conditioned on their fair- 
market-value offer to buy the flag lot adjoining 
their property; their he which is not condi- 
tioned on be con- 
sidered as it relates to the hardship thet would 
be suffered by the current owner, not by the 
conditional contract purchaser, if the vetiaiios 
are denied. 


The market value of an isolated, undersized 
lot, which is under contract of sale on condition 


purchase price in that 
contract, so this offer by an adjoining property 
owner to pay more than that should be consid- 
ered by the board of adjustment in determining 
whether the owner would suffer a confiscatory 
loss if the variances are denied. 


Appellate Division; Allen v. Hopewell Twp. 
Zoning Bd. of Adj. et al, A-5384-86T1; 
opinion by O’Brien, J.A.D.; decided September 
22, 1988; approved October 6, 1988; in Opinions 
Approved column October 13, 1988. 
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ADMINISTRATIVE LAW 

Federal district courts, not claims court, 
have jurisdiction to review final HHS order 
refusing Medicaid reimbursement to state 


Bowen v. Massachusetts, 87-712; 87-929, 
On writs of certiorari to the United States Court 
of Appeals for the First Circuit, argued April 20, 
1988; decided June 29, 1988. 


122 N.J.L.J. Index Page 339 
Re restricting enrichment of foreign uran- 


ium. 


Huffman v. Western Nuclear, Inc., 87-645, 
On writ of certiorari to the United States Court of 
Appeals for the Tenth Circuit, filed June 15, 
1988. 
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ADMINISTRATIVE LAW — ATTORNEYS’ 
FEES — EDUCATION 
the Commissioner of Education 


counsel fees in cases presented to him under 
the Education Law, he does have authority to 
award counsel fees under the Law Against 


the Division of Civil Rights, which cer- 
tainly has authority to award counsel fees 
under LAD, does not deprive petitioner of that 
remedy since the Commissioner and the Divi- 
sion have concurrent to hear 
charges of gender discrimination, and as a 
matter of comity the Commissioner is man- 


dated to hear such actions. 
Appellate Division; Baisley v. North 
Hunterdon Regional School Bd. of 


High 
Ed. et al, A-2158-86T6; opinion by Gaulkin, 
J.A.D.; decided May 24, 1988; approved June 6, 
1988; in Opinions Approved column June 16, 
1988. 
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ADMINISTRATIVE LAW — EVIDENCE 

The residuum rule does not require that 
hearsay evidence of the assault be ignored; 
whether each of the acts charged against the 
tenured teacher is viewed as unbecoming con- 
duct, as corroborative evidence that one or 
more of the other acts charged were unbecom- 
ing conduct, or only as examples of a course of 
unbecoming conduct, there need not be a 
residuum of competent evidence to prove each 
act considered by the Commissioner of Educa- 
tion so long as the combined probative force of 
the relevant hearsay and the relevant com- 
petent evidence sustains his ultimate finding of 
unbecoming conduct. 


Appellate Division; In re Cowan, A-1115- 
86T7; opinion by Brody, J.A.D.; decided May 
17, 1988; approved May 25, 1988; in Opinions 
Approved column June 2, 1988. 
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ADMINISTRATIVE LAW — PENSIONS 


The failure of the Board of Trustees of PERS 
to include findings of fact and conclusions of 
law in its decision, which was issued within 45 
days from the ALJ’s recommendation (the 
Board’s final decision, issued after the 45 days, 
did include findings and conclusions), did not 
require that the decision be set aside and the 
ALJ’s recommendation be adopted in its place. 

N.J.A.C. 17:1-4(e) and 17.1-4.18, which au- 
thorized the Board to investigate claims in- 
volving an increase in compensation of more 
than 15% over the previous year, did not 
preclude the Board from excluding from the 
calculation of pension benefits compensation 
granted in anticipation of retirement as re- 
quired by N.J.S.A. 43:15A-6(r); also, where 
plaintiff's position remained substantially the 
same despite an increase in salary, a new 

ition was not created so as to render 


43:15A-6(e) inapplicable. 


Appellate — v. Board of 
Trustees of the Employees’ Re- 
tirement System, A-406-87T1; opinion by 
Skillman, J.A.D.; decided May 31, 1988; June 
15, 1988; in Opinions Approved column June 23, 
1988. 
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ADMINISTRATIVE PROCEDURE — 
DISCRIPAINATION 


In this hotly contested case, the Princeton 
students’ eating clubs, which are accused of sex 
discrimination, were inadvertently led into a 
procedural irap; once material factual disputes 
were found to exist at the administrative fact- 


that the Division on Civil Rights has juris- 
diction over this matter and that defendants 


probable 
cause, which is supported by the record and is 
the subsequent procedural ir- 


Division; Frank v. Ivy Club and 

Inn et al, A-5304-86T5; opinion by 

Coleman, P.J.A.D.; decided October 4, 1988; 

approved October 20, 1988; in Opinions Ap- 
proved column October 27, 1988. 
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ADMINISTRATIVE PROCEDURE — 
SHERIFF'S OFFICERS 





making; the Department’s decision as to what 
titles were eligible to take the test, a uniquely 
administrative function, was not arbitrary, 


capricious or unreasonable. 
a Division; In re Gloucester 
County Sheriff’s Officer et al, A-66-87TS: 


opinion by een, J.A.D.; decided June 16, 
1988; approved July 5, 1988; in Opinions Ap- 
proved column July 14, 1988. 
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ADOPTION — INDIAN CHILD WELFARE 
ACT — PARENTAGE 

Even if this four-year-old child’s heritage is 
one-quarter or more Indian, the challenge to 
his 1985 private-placement adoption brought by 
petitioner (who claims to be his father) under 
the Indian Child Welfare Act fails on other 
grounds; Congress intended ICWA paternity to 
be determined by state law (where, as here, it 
provides a realistic opportunity for an unwed 
father to establish an actual or legal relation- 
ship with his child) and, since petitioner did not 
attempt to acknowledge or establish paternity 
at any time before filing this suit for custody in 
1986, he had no standing as a “ nt”’ to 
challenge the adoption under § 1914 (which 
provides Indian parents the right to challenge 
even a final adoption in situations where a non- 
Indian would have no right to complain). 


pn Court; In re Adoption of a Child 
of Indian Heritage, A-125 Sept. Term 1987; 
opinion by Handler, J.; decided July 7, 1988. 
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AGENCY — INSURANCE 


There is a vast difference between an em- 
ployee agent and a non-employee agent (which 
is generally nothing else but an, independent 
contractor), and the trial judge erred in as- 
suming that a lack of ‘reasonable care’’ by the 
agency that managed the damaged rental 
property owned by plaintiff, in having the 
plumbing rewinterized, was imputable to 
plaintiff by the insurer. 


Appellate Division; JMB Enterprises et al 
v. Atlantic Employers Insurance Co., A- 
1897-87T7; opinion by Pressler, P.J.A.D.; deci- 
ded November 23, 1988; in Opinions Approved 
column December 23, 1988. 
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AGGRAVATING FACTORS 
(See also Death Penalty) 


AGRICULTURE — ENVIRONMENTAL 
PROTECTION — SEARCH AND SEIZURE 


The Dept. of Environmental Protection and 
the Dept. of Agriculture have concurrent ju- 
risdiction over a slaughterhouse, so Williams is 
distinguished and the warrantless inspections 
by the two DEP inspectors who were tracking 
down the source of bloody ditch water were 
proper; further, they fulfilled the implied 
‘time, place and manner’’ reasonableness re- 
quirement of the right of entry granted by 
N.J.S.A. 58:10A-6(g) to all premises that might 
be a source of discharge. 

The entry by the DEP ——— onto de- 
fendant’s land (which was ther fenced nor 
posted as private — given its rural nature and 
wooded acreage with undefined boundary lines, 
a reasonable expectation of privacy could not 
exist) was reasonable; the evidence of pollution 
they observed in their warrantless search falls 
within the open-fields — and defend- 
ant’s motion to suppress is de 


Law Division; State v. Bonaccurso et al, 
Ind. SGJ 172-86-2; opinion by Holston, J.S.C.; 
decided March 15, 1988; approved May 24, 
1988; in Opinions Approved column June 2, 
1988. 
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AIDS 
(See also Discrimination) 


ALIASES 

The trial court’s three irrelevant references 
to defendant’s other name did not suggest an 
element of criminal association or bad charac- 
pi and did not prejudice his right to a fair 
t » 











Appellate Division; State v. Salaam, A-702- 
86T4; opinion by Michels, P.J.A.D.; decided 
April 8, 1988; approved June 6, 1988, in Opin- 
ions Approved column June 16, 1988. 
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AMNESIA — COMPETENCE — CRIMINAL 
— — MULTIPLE PERSONAL- 
-_> 


Defendant, who suffers from a _ multiple- 
personality disorder, is mentally competent 
under N.J.S.A. 2C:4-4b to stand trial for a 
crime committed by a personality other than 
the dominant one; amnesia is sufficiently sim- 
ilar that the principle in New Jersey that 
amnesia concerning a crime is not a bar to 
prosecution should apply. 


Law Division; State v. Badger, Ind. S0828- 
86 O01; opinion by Kuechenmeister, J.S.C.; 
decided October 13, 1988; approved December 2, 
1988. 
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ANTITRUST 
Noerr antitrust immunity is not aaa Wea to 
private association. 


Allied Tube & Conduit v. In- 
dian Head, Inc., 87-157, On writ of certiorari 
to the United States Court of Appeals for the 
Second Circuit, filed June 13, 1988. 
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APPEAL AND ERROR 


Federal appellate court may set aside trial 
court’s fact findings only if they are clearly 
erroneous. 


Amadeo v. Zant, 87-5277, On writ of certiorari 
to the U.S. Court of appeals for the Eleventh 
Circuit, May 31, 1988. 


122 N.J.L.J. Index Page 339 


Harmless error analysis permitted for Sixth 
Amendment violation when limited to er- 
roneous admission of particular evidence. 


Satterwhite v. Texas, 86-6284, On writ of 
certiorari to the Court of Criminal Appeals of 
Texas, May 31, 1988. 
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APPEALS — ATTORNEYS 

Overlength briefs and appendices and other 
violations of the rules governing appellate 
practice risk censure, sanctions and suppres- 
sion; a call to the clerk’s office is not a 
substitute for reading the rules. 


Appellate ; In re Cowan, A-1115- 
86T7; opinion by Brody, J.A.D.; decided May 
17, 1988; approved May 25, 1988; in Opinions 
Approved column June 2, 1988. 
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APPELLATE COSTS — SUPERSEDEAS 
BONDS 


In the absence of statute or court rule 
expressly authorizing its recovery, the premium 
for a supersedeas bond is not one of the costs 
recoverable by the successful appellant; al- 
though the respondents in this case would not 
consent to a stay of judgment without a bond, 
appellants could have moved for an order 
allowing a cash deposit in lieu of bond, R. 
1:13-3(c), or for other relief ‘‘on good cause 
shown”’ under R. 2.9-5(a), and it would not be 
**just’’ under N.J.S.A. 22A:2-3 to require re- 
spondents to ——_. —— for the ex- 
pense of posting the 


1 Court; Hirsch et al v. Tushill, 
Inc. et al, A-11 Sept. Term 1987; per 
curiam opinion; decided June 29, 1988. 
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ARBITRATION — LABOR LAW — MED- 
IATION BOARD 


There is no basis here, where the collective 








Sepeite Stiatons D’Arrigo v. State Bd. 
et al, A- 2407-87T1; opinion by 
eier, J.A.D.; decided October 18, 1988; in 
Opinions Approved column November 10, 1988. 
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86T4; opinion by Skillman, J.A.D.; decided 
November 23, 1988; in Opinions Approved col- 
umn December 22, 1988. 
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ARRESTS — SUMMONSES 
Although N.J.S.A. 40A:14-152 may reason- 


Supreme State v. Hurtado, A-15 
Sept. Term 1988; decided November 7, 1988; in 
Opinions Approved column December 8, 1988. 
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ARSON — EXAMINATION UNDER OATH 
INSURANCE 


The insured must submit to the ‘‘exam- 
ination under oath’’ provided for by the policy 
in conformance with N.J.S.A. 17:36-5.20 and 


cause the insurer’s requests are specific, rele- 
vant, material and reasonable; to the extent 
that they invade the insured’s privacy, the 
circumstances permit the invasion. 


Law Division; Ransom v. Selective insur- 
ance Co., W-17230-88; opinion by Haines, 
A.J.S.C.; decided June 27, 1988; in Opinions 
Approved column November 24, 1988. 


122 N.J.L.J. Index Page 1562 


ASSAULT — WEAPONS 

Where there was no reference in the testi- 
mony to a ‘“‘protracted loss or impairment of 
the function of any bodily member or organ,”’ 
or to a “creation of a substantial risk of 
death,’”’ and no mention was made of a ‘‘per- 


manent’’ disfigurement of the victim’s arm, the 
the third- 


another, since the degree of injury was at least 
rationally debatable; N.J.S.A. 2C:1-8d is not 
all encompassing, and the relative culpability of 
the actor can be mitigated by the presence of 
other evidentiary factors, in which event the 
lesser-included offense should be submitted to 
the jury. 

Supreme State v. Sloane, A-113 
Sept. Term 1987; opinion by O’Hern, J.; decided 
July 26, 1988. 


122 N.J.L.J. Index Page 709 


ATLA — DECLARATORY JUDGMENTS — 
PRODUCTS LIABILITY — STANDING 


Although the issues ATLA seeks to raise on 
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marketplace norms of fair dealing as well, his will, could assert a negligence claim against the 


5576-87T2; opinion by Baime, J.A.D.; decided 
October 13, 1988; in Opinions Approved column 
November 10, 1988. 


122 N.J.L.J. Index Page 1437 


ATTEMPTED MURDER 
The crime of attempted murder is an intent 


charge that they could reach a verdict of guilty 
if death was a possibility, however remote, as a 
result of the bodily injury inflicted on the 
victim, the conviction is reversed. 


Appellate Division; State v. Gilliam, A-342- 
84T4; opinion by Furman, P.J.A.D.; decided 
May 17, 1988; approved May 25, 1988; in 
Opinions Approved column June 2, 1988. 


122 N.J.L.J. Index Page 336 


ATTORNEY-CLIENT PRIVILEGE — SUB- 
POENAS 


Under the ‘“‘common interest’’ doctrine, the 
disclosure to trustees of the N.J. School Boards 
Association Insurance Group of the NJSBA’s 
special counsel’s not constitute a 
waiver of the NJSBA’s attorney-client privilege, 


Division; In re SCI Subpoena, A- 
3343-87T5; opinion by Gaulkin, J.A.D.; decided 
July 25, 1988; approved August 12, 1988; in 
Opinions Approved column August 25, 1988. 
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ATTORNEYS 


State residency requirement for admission 
without examination violates Privileges and 
Immunities Clause. 


Supreme Court of Virginia v. Friedman, 87- 
399, On appeal from the United States Court of 
Appeals for the Fourth Circuit, filed June 20, 
1988. 
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Wisconsin requirement that appointed 
counsel discuss why appeal frivolous before 
withdrawing deemed permissible. 


McCoy v. Court of Appeals of Wisconsin, 
87-5002, Appeal from the Supreme Court of 
Wisconsin, June 6, 1988. 
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ATTORNEYS — DEFAMATION 


A broad interpretation of ‘‘in the course of a 
judicial proceeding’’ is favored so that at- 
torneys may enjoy the utmost freedom of 
communication to secure justice for their 
clients, and absolute privilege was correctly 
held to attach to the necessary and reasonable 
explanation written by defendant attorney to an 
interested third party that had been sub- 
poenaed in the litigation between his client and 
its employee, who is the plaintiff in this def- 
amation action; Devlin v. Grenier is not only 
distinguished, its withholding of the protection 
of absolute immunity until after suit has been 
commenced is questioned. 


Appellate Division; DeVivo v. Ascher et al, 
A-6124-86T8; opinion by Shebell, J.A.D.; deci- 
ded October 25, 1988; in Opinions Approved 
column November 10, 1988. 
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ATTORNEYS — ETHICS 


Respondent, who never advised his clients to 
obtain independent counsel before lending him 
$10,000 (for a ‘‘tremendous investment op- 
portunity’’), when he was well aware that the 
balloon payment on their business was coming 
due, and did not provide them with any form 
of security for the loan, is suspended for one 
year and until he makes reparation to his 
clients. 


Supreme Court; In re William A. Pascoe. 
D-10 Sept. Term 1988; per curiam opinion; 
decided November 18, 1988. 


122 N.J.L.J. Index Page 1552 
Although respondent fell below not only the 


standards required of attorneys in their private 
commercial dealings but below the general 





was limited to a single 
transaction, the business venture with a client 
was not a case of ‘‘hoodwinking’’ him out of 
funds, and the event occurred nine years ago; 
the six years respondent has been suspended is 
appropriate discipline. 


Supreme In re Melivin Silverman 

formerly ot Cititon, D-55 Sept. Term 1987: 

per curiam opinion; decided October 28, 1988; 

in Opinions Approved column November 17, 
88 


1988. 
122 N.J.L.J. Index Page 1438 


Since the record does not clearly and con- 
vincingly establish that respondent knowingly 
misappropriated client funds or that he in- 
tentionally designed or perpetuated the in- 
adequate system that led to negative balances in 
his trust account (although without injury to 
any client), the public interest is served by a 
three-month suspension. 


Supreme Court; In re Charlies H. James, D- 
41 Sept. Term 1987; per curiam opinion; decided 
October 14, 1988. 


122 N.J.L.J. Index Page 1263 


Respondent’s conviction for possession of 
cocaine, the circumstances the of- 
fense, and his attitude of disdain for laws with 
which he and of justification for 
participating in what he claims is ‘‘wide- 
drug usage in the legal profession 
disclose that his breach of ethics was not 
aberrational or inadvertent; rather, they sug- 
gest hostility and insensitivity to the standards 
that govern the professional conduct of at- 
torneys, and he is suspended for nine months. 


Supreme Court; In re Albert L. Peia of 
West Orange, D-93 Sept. Term 1987; per 
curiam opinion; decided August 5, 1988. 


122 N.J.L.J. Index Page 639 


Respondent is suspended for two years — 
were this not a pre-Wilson case, disbarment 
would almost certainly have been the result; 
Kotok and Stier, which each suspended a one- 
year term of suspension (and ordered commu- 
nity service) because of considerations attend- 
ant to the remoteness in time of those trans- 
gressions, are of limited assistance to respond- 
ent (neither involved this misappropriation of a 
client’s funds and both lawyers were in- 
experienced), and attorneys are cautioned 
against wide-scale reliance on those decisions, 
whose precedential effect will be given spar- 
ingly and only in closely analogous circum- 
stances. 


Supreme Court; in re Raymond H. Leahy 
of Sea Girt, D-10 Sept. Term 1987; per 
curiam opinion; decided July 15, 1988. 


122 N.J.L.J. Index Page 332 


ATTORNEYS’ FEES 
(See also Administrative Law, Appeals) 


Special factors must be found to permit 
award of EAJA attorneys fees exceeding $75 
per hour. 


Pierce v. Underwood, 86-1512, On writ of 
certiorari to the United States Court of Appeals 
for the Ninth Circuit, decided June 27, 1988. 


122 N.J.L.J. Index Page 342 


Where the father of an injured child entered 
into a 25% contingent fee arrangement with an 
attorney to represent the child’s interest as 
authorized by R. 1:21-7(b)(5), and the matter 
was settled several months later without a trial, 
the attorney was entitled to have the trial court 
honor his contingent fee since there was noth- 
ing to suggest that he had procured his fee 
arrangement in an unconscionable or over- 
reaching manner which would deprive the in- 
fant of money otherwise due her. 


e ; Modery v. Liberty 
utual Insurance , A-2982-87T7; 
opinion by Scalera, J.A.D.; decided October 18, 
1988; in Opinions Approved column November 
17, 1988. 
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ATTORNEY’S FEES — FORECLOSURES 


Contrary to the conclusion in Levine, the 
counsel fee awarded pursuant to R. 4:42-9(a)(4) 
could exceed $7,500 (upon proper application) 
in this case, even though the sum due plaintiff 
was less than $100,000, because matrimonial 
and bankruptcy proceedings complicated an 
otherwise routine foreclosure action. 


Cotler et al, F-6772-86; opinion by Porreca, 
S.5.¢€.4 decid- 
ed January 14, 1988; approved May 20, 1988; in 
Opinions Approved column June 2, 1988. 
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ATTORNEYS — MALPRACTICE 
Plaintiff, a beneficiary under her husband’s 
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defendant-attorney who assisted in drafting the 
will, subject to the factors set forth in Long 
Construction Co., Inc. v. Schragger, for dam- 
ages resulting from a challenge to the will 
which depleted her husband’s estate, even 
though she was successful in opposing that 
challenge to the will. 


‘Rathblott v. Levin, Civ. 85-4839; opinion by 


Gerry, U.S.D.J.; filed October 24, 1988. (Not 
for publication). 
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ATTORNEYS — NEGLIGENCE — SECUR- 
ITIES 


Although plaintiffs who purchased limited 
partnership interests failed to establish a fid- 
uciary or attorney-client relationship with the 
Pennsylvania law firm that assisted in organiz- 


ing and presenting the partnerships for sale, 
the negligence claim against the firm for allow- 
ing an offering of unregistered securities is 


ible under Rosenblum v. Adler; however, 
the claims against the firm for liability as a 
‘‘seller’’ or ‘‘controller’’ were ly dismis- 
sed where no plaintiff had any contact with the 
law firm, the firm was not a general partner in 
the venture, it never acted as a broker, selling 
agent or underwriter, and it had no 
position with or financial interest in the part- 
nerships. 
Appellate Division; Zendell et al v. New- 
port Oil Corporation et al, A-999-86T7; opi- 
nion by Stein, J.S.C. (t/a); decided July 19, 
1988; approved August 2, 1988; in Opinions 
Approved column August 11, 1988. 
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sider the reasonableness of the party’s re n 
of the award when applying R. 4:21A-6(c). 


Appellate Division; Helstoski et al v. 
Hyckey, A-1877-87T7; opinion by Petrella, 
P.J.A.D.; decided May 20, 1988; approved June 
oo in Opinions Approved column June 16, 
1988. 
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Absent a regulation by the Commissioner of 
Insurance subjecting all insurers to the com- 
pulsory arbitration of disputes (as by 
Christy in 1986), the municipality not re- 
uired to submit to arbitration this matter of 
collision of a municipally owned car, driven 

by an employee, and an uninsured motorist. 


Law Division; Allstate Ins. Co. v. Alvarado 
et al, L-44833-85; opinion by Walls, J.S.C.; 
decided February 11, 1988; approved May 24, 
Loo in Opinions Approved column June 2, 
1988. 


122 N.J.L.J. Index Page 239 


AUTO ARBITRATION — COLLATERAL 
ESTOPPEL 


Although in some cases an arbitration award 
can have a collateral estoppel effect, the joint 
UM arbitrations in this case were not, under 
Restatement standards, intended, structured, 
or conducted to resolve the issue of liability 
between plaintiff (the injured passenger) and 
the driver (who died in the accident); therefore, 
the arbitrator’s finding that the phantom ve- 
hicle had been 100% negligent does not pre- 
clude plaintiff's Law Division action against the 
driver’s estate on the basis of the deceased 
driver’s negligence. 


Appellate Division; Nogue v. The Estate of 
Santiago, A-6095-86T8; opinion by Gaulkin, 
J.A.D.; decided April 19, 1988; approved April 
25, 1988; in Opinions Approved column May 19, 
1988. 
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AUTO INSURANCE 


An applicant with the New Jersey Full In- 
surance Underwriters Association who failed to 
state in her application that her husband was 
the title and registered owner of the car did not 
commit a material misrepresentation such as 
would void the policy since coverage is avail- 
able to anyone who is a qualified applicant and 
who pays the required premium, and the rele- 
vancy of the ownership relates only to the 
premium which may be charged; also, since the 
Statute only refers to the ‘“‘owner of an auto- 
mobile’’ and not the ‘‘title owner’’ or “ 
tered owner,”’ the applicant could be any 
person having an interest in the vehicle even if 
that person was not the title or registered 
owner. 


Law Division; Dobrolowski et al v. R.C. 
Chevrolet, Inc. et al, No. L-23540-87; opinion 











by Menza, J.S.C.; decided June 10, 1988; ap- 
proved September 8, 1988; in Opinions Approved 
column September 15, 1988. 


122 N.J.L.J. Index Page 1114 


judge properly dismissed 

claim for income-continuation benefits provided 
for pursuant to the decedent’s automobile in- 
surance policy since plaintiff already received 
dependency benefits pursuant to the Workers’ 
Compensation Act; also, there is no indication 
that the ture used the term ‘‘private”’ 
automobile in N.J.S.A. 39:6A-2a as the op- 
posite of government ownership of an automo- 
bile; to the extent that Miskofsy v. Ohio Cas. 
Ins. Co. holds that after October 4, 1983 “all 
overdue payments shall bear interest, which 
may be compounded at the percentage rate of 
12%,” it is overruled. 


Appellate Division; Simon et al v. CNA 
Insurance et al, A- 5778-86T8; 
opinion by Deighan, J.A.D.; decided June 20, 
1988; approved July 11, 1988; in Opinions Ap- 
proved column July 21, 1988. 
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AUTO INSURANCE — UIM COVERAGE 


Where the policy limits of the tortfeasor were 

less than the underinsured policy limit of the 
decedent’s insurance policy, the tortfeasor 
could not be considered an underinsured mo- 
torist and the decedent’s estate could not collect 
under the underinsured motorist provision of 
the policy even though the amount collected 
under the tortfeasor’s policy was less than the 
amount recoverable under the underinsured 
policy limit. 
Law Division; Wolfe v. Sperling Agency, 
Inc. et al, No. L-017851-87; opinion by Yanoff, 
J.S.C. (t/a); decided August 12, 1988; approved 
October 19, 1988; in Opinions Approved column 
October 27, 1988. 


122 N.J.L.J. Index Page 1274 


The underinsured provision of plaintiffs’ 
policy did not apply since the underinsured 
limit of the policy was less than the liability 
limits of the tortfeasor’s policy, even though 
each plaintiff received less than the under- 
insured limits of the policy; underinsured ben- 
efits are available only if the tortfeasor’s liabil- 
ity limits are less than claimant’s underinsured 
coverage regardless of whether there is more 
than one injured claimant, the amount of 
damages exceeds the tortfeasor’s liability limits, 
or multiple claims are settled for amounts 
which are individually less than the under- 
insured coverage available from the claimants’ 


y- 


Appellate Division; T et al v. New 
Jersey Automobile ar ine. Under- 
writing Association et al, A-2380-87T7; opi- 
nion by Cohen, J.A.D.; decided October 31, 
1988; in Opinions Approved column December 1, 
1988. 


122 N.J.L.J. Index Page 1559 
AUTO INSURANCE — WORKERS’ COM- 
PENSATION 


Where workers’ compensation benefits, PIP 
benefits and recovery from the tortfeasor were 
potentially available to reimburse plaintiff for 


compensation court of a petitioner’s empioy- 
ment status is binding on a PIP carrier, and its 
determination of the petitioner’s income is 

ptive evidence of the petitioner’s net 
income for PIP purposes. 


Appellate Division; Lefkin v. Venturini et 
al, A-2278-87T8; opinion by Pressler, P.J.A.D.; 
decided November 14, 1988; in Opinions Ap- 
proved column December 8, 1988. 


122 N.J.L.J. Index Page 1616 


Where temporary disability benefits under 
workers’ compensation are paid in excess of 
income disability payments under No-Fault, but 
the disability continues beyond the period of 
the workers’ compensation benefits, a claimant 
is entitled to receive income continuation ben- 
efits under No-Fault as long as the disability 
persists up till the maximum income contin- 
uation benefits under the policy, less a credit 
under N.J.S.A. 39:6A-6 for the workers’ com- 
pensation benefits paid; also, insurance carriers 
were not required to offer additional unlimited 


pro 
where the accident happened in April 1981. 


eeeas tamame tae o a 
Insurance Company et al, 
A-3887-86T1; opinion by Deighan, J.A.D.; 


decided August 12, 1988; approved September 1, 
1988; in Opinions Approved column September 8, 
1988. 


122 N.J.L.J. Index Page 1038 





that the defendant had knowledge of this fact. 


Appellate ; Barco Auto Leasing 
Corp. v. Holt et al, A-2633-87T7; opinion by 
Michels, P.J.A.D.; decided October 6, 1988; in 
Opinions Approved column November 3, 1988. 


122 N.J.L.J. Index Page 1391 


‘ 


BANKRUPTCY 
In a bankruptcy action in which plaintiff 
listed as an asset a judgment against defendant 
based on the latter’s failure to comply with the 
provisions of a property settlement, the absence 
of active administration of the asset by the 
trustee for nearly three years imputed an intent 
to abandon the asset when the case was closed, 
under 11 U.S.C. §554(c); the fact that part of 
the judgment was distributed by the trustee 
prior to the close of the case does not mean 
that the asset was ‘‘administered’’ pursuant to 
§ 554(c) since the language of the statute does 
not preclude administration of an asset prior to 
the time of closing, and it has long been 
that after utilizing or partially liq- 
uidating an asset a trustee may cease adminis- 
tration and then abandon it. 


Appellate Division; Starrett v. Starrett, A- 
5297-86T1; opinion by Gruccio, J.A.D.; decided 
May 24, 1988; approved June 6, 1988; in Opi- 
nions Approved column June 16, 1988. 


122 N.J.L.J. Index Page 471 


BANKRUPTCY — JUDGMENTS 


The automatic-stay provisions of 11 U.S.C. 
362(a) do not necessarily render actions taken 
during the stay void, and the lifting of the stay 
here, followed by the confirmation of the 
judgment in favor of plaintiff (a tenant of 
defendant’s who had no notice of his bank- 
ruptcy petition), reinstated the state court’s 
proceedings and judgment, which had merely 

; even if the proceedings were 
void ab initio, equitable considerations in this 
case, where four years passed before defendant 
moved to set the judgment aside, would pre- 
clude a finding in his favor. 


Law Division, Special Civil Part; Philippe 
v. Anderson, R-22323-82; opinion by Higgins 
Cass, J.S.C.; decided June 12, 1988; approved 
August 23, 1988; in Opinions Approved column 
September 1, 1988. 
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umen 
revoking her two bank books in trust for her 
son, she completed withdrawal slips for each of 
the accounts, and she letters to the 
banks advising that the accounts were to read 
in her name alone, but the letters were not 
received by the banks until after decedent’s 
death, the accounts belonged to decedent’s 
estate. 


Appellate ; Derman v. Dreznick et 
al, A-5594-86T7; opinion by Gaynor, J.A.D.; 
decided August 9, 1988; approved September 1, 
1988. 


122 N.J.L.J. Index Page 1040 


BANKS — CHECKS — EMOTIONAL 
DISTRESS 


A bank may require a party presenting a 
check to comply with reasonable requirements 
for identification; to the extent that a wrongful 
dishonor of a check results from a bank 
mistake, every customer (including a ‘‘trader’’) 
must prove actual damages. 


Generally speaking, to establish a claim for 
the intentional infliction of emotional distress, 


to support a finding that the mental distress he 





v. T 
Sept. Term 1987; 
opinion by Pollock, J.; decided August 11, 1988. 
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BANKS — RETROACTIVITY — 
WRONGFUL DISCHARGE 


Applying Woolley here will not conflict with 
the Home Owners Loan Act or the regulations 
of the Federal Home Loan Bank Board, and 
the preemption argument of defendant, a fede- 
ral savings and loan institution, is rejected; 
further, the breach of an implied employment 
contract is the type of justifiabie claim that is 
to be considered retroactively. 


Law Division; Cole v. Carteret Savings 
Bank et al, L-084522-86; opinion by Conn, 
J.S.C.; decided February 26, 1988; approved 
April 18, 1988; in Opinions Approved column 
April 28, 1988. 


122 N.J.L.J. Index Page 90 


BANKS — WRONGFUL DISCHARGE 
Libertelli must be read narrowly, and the 
public policy of New Jersey at-will 
employees — including bank presidents like 
tiff — who in good faith blow the whistle 
on one or more bank directors suspected of 
laundering money from illegal activities; even if 
the subsequently-enacted Conscientious Em- 
ployees Protection Act controlled here, plaintiff 
would not have been required under N.J.S.A. 
34:19-4 to advise board members of the sus- 
pected violations before reporting them to the 
Commissioner of Banking, and his retaliatory 
discharge constituted an intentional tort that 
exposed defendants (some of whom have since 
been indicted) to compensatory and punitive 


late Division; Potter v. Village Bank 
Jersey et al, A-2914-86T8; opinion by 
Coleman, P.J.A.D.; decided June 9, 1988; ap- 
proved June 23, 1988; in Opinions Approved 
column June 30, 1988. 


122 N.J.L.J. Index Page 648 


BAR ASSOCIATION — GOVERNOR — 
JUDGES — JUSTICIABILITY 


There is no authority by which a court may 
restrict the Governor’s access to information, 
and this complaint, which seeks to enjoin the 
NJSBA’s Appointments Committee from advis- 
ing the Governor concerning the qualifications 
of judicial appointees, was correctly dismissed 
as presenting a nonjusticiable political question; 
if plaintiff wants to change the Committee’s 

ures, the proper vehicle is through an 
amendment to the Association’s by-laws. 


late Division; Loigman v. Trom- 

et al, A-704-87T8; opinion by Deighan, 

J.A.D.; decided October 21, 1988; in Opinions 
Approved column December 1, 1988. 


122 N.J.L.J. Index Page 1549 


BICYCLES — DRUNK DRIVING 


Johnson is concurred with, and defendant’s 
conviction in municipal court for violating 
N.J.S.A. 39:4-50 by operating a nonmotorized 
pedal-type bicycle while intoxicated is reversed; 
it is for the ture, not the courts, to 
expand the statute to deal with the dangers 
posed by such operation. 


Law Division; State v. Machuzak, App. 81- 
87; opinion by Murphy, J.S.C.; decided April 
18, 1988; approved August 26, 1988; in Opinions 
Approved column September 8, 1988. 


122 N.J.L.J. Index Page 1040 


BIDDING — COMITY 


Although Liguid Carbonic, on which the trial 
court relied, might have been decided differ- 
ently after Nevada v. Hall, 440 U.S. 410 (1979), 
because New Jersey’s interest in asserting ju- 
risdiction over New York City were miniscule 
in Liquid Carbonic, it is important to encourage 
comity on a governmental issue as im int as 
public bidding, and the dismissal of the New 
Jersey corporation’s action against the town in 
New York that ordered road sand and then did 
not pay for all of it is affirmed — not on the 
trial court’s ground of lack of jurisdiction, but 
in the exercise of comity in declining juris- 


Appellate Division; Baldwin Enterprises, 
Inc. v. Town of Warwick, New York et al, 
A-1226-86T7; opinion by Landau, J.A.D.; deci- 
ded July 20, 1988; approved August 9, 1988; in 
Opinions Approved column August 18,-1988. 


122 N.J.L.J. Index Page 868 
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BI-STATE AGENCIES 


New Jersey cannot exercise unilateral! juris- 
diction over a bi-state agency and, to the extent 
that the trial court’s caied ths aw a 
mandatory injunction to com ware 
River Port Authority to comply with the direc- 
tives of the Department of Community Affairs 
regarding access for the handicapped to its 
PATCO station, it must be vacated; however, 
since DRPA, by its agreement with the city to 


proval of the 
prove that installing the elevator would unduly 
disrupt or interfere with its rail operations, the 
trial court shall require it to comply with the 
Department’s directives; alternatively, the trial 
court may consider whether Pennsylvania has 
complementary legislation that would make 
equivalent DRPA’s obligation in each state to 
provide barrier-free access to handicapped 
persons. 


Supreme Court; Eastern Paralyzed Vet- 
erans Ass’n, Inc. v. City of Camden et al, 
A-78 Sept. Term 1987; opinion by O’Hern, J.; 
dissent by Clifford, J.; decided August 9, 1988. 


122 N.J.L.J. Index Page 710 


BLUE LAWS — COMPUTERS — VIDEOS 


A Sunday closing law which is aimed at 
reducing traffic and providing residents of the 
municipality a day of rest in an area where 
there is continual traffic congestion as a result 
of business activity along the highways, and 
which requires commercial office buildings to 
close on Sunday and prohibits computer usage 
outside of the home, does not constitute an 
unreasonable exercise of police power, im- 
permissibly burden interstate commerce, or 
deny equal protection and due process of law. 


Because mainframe computers require con- 
tinuous monitoring and maintenance to prevent 
irreparable damage to the business organization 
involved, they may be monitored and main- 
tained on Sunday as a work of necessity — 
computer operations of a lesser degree (micro- 
or minicomputers) may qualify as a work of 
necessity depending on the nature of the busi- 
ness, whether continuous use of a computer is 
required in the regular course of business 
operations, the interest the public has in the 
business, the degree of dependency on the 
computer, and whether computer operations on 
Sunday are likely to cause substantial detriment 
to the public good and welfare. 


Selling or renting a video cassette movie is a 
retail transaction involving the sale or distribu- 
tion of a product subject to the Sunday closing 
ordinance, and the fact that recreation or 
amusement may ultimately be realized is purely 
fortuitous and incidental to the primary busi- 
ness transaction. 


Law Division; Mack Paramus Co. et al v. 
Mayor and Council of the Borough of 
Paramus etc., Nos. L-25523-84, L-34625-87, 
L-34814-87; opinion by Follender, J.S.C.; deci- 
ded July 14, 1988; approved October 14, 1988; in 
Opinions Approved column October 27, 1988. 
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BOTTLE BILLS — COUNTIES — EN- 
VIRONMENTAL PROTECTION — PRE- 
EMPTION 


The trial court erred in enjoining from being 
placed on the ballot the question proposed by 
initiative petition — whether Mercer County 
should adopt a container-deposit ordinance — 
since there is no clear or facial invalidity, no 
conflict with state law or policy, no clear 
intention by the State to preempt counties from 
entering the field, no requirement for uni- 
formity in anti-litter regulations, no pervasive 
or comprehensive state scheme as yet, and no 
indication that the proposal would hinder the 
purpose of the Solid Waste Management Act or 
the recycling legislation; to the extent that 
uniformity and coordination are deemed desir- 
able, the ordinance (if adopted) would have to 
be approved by DEP (as part of Mercer 
County’s plan) before it could be implemented. 


Appellate Division; Clean Capital County 
Committee et al v. Driver et al, A-16- 
88T3F; per curiam (Judges Petrella, Shebell and 
Landau) opinion; decided September 21, 1988; in 
Opinions Approved column November 24, 1988. 
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BREATHALYZERS — DRUNK DRIVING 


Johnson and Romano did not make breath- 
alyzer readings nonrebuttable evidence of 
blood-alcohol content, and Romano’s requiring 
the State to show that the breathalyzer was not 
subject to error resulting from radio-frequency 
interference is no different from requiring a 
showing that it is not subject to error resulting 
from a difference in the blood-breath ratio of 
the person tested and the 2100/1 ratio for 
which it is programmed; since the State failed 
to prove defendant’s blood-breath ratio by 
clear and convincing evidence and, in fact, 
failed to present any proof of that ratio, or of 


breathalyzer tests are 
inadmissible or must be reduced by .055% to a 
point below 10%. 


Law Division; State v. McGinley etc., App. 

















153-87; opinion by Haines, A.J.S.C.; decided 
September 12, 1988; in Opinions Approved col- 
umn November 10, 1988. 


122 N.J.L.J. Index Page 1385 
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CABLE TELEVISION — DUE PROCESS 
of Division that N.J.S.A. 
authorizes 


decided June 28, 1988. 
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CADDIES — WORKERS’ COMPENSATION 


nS 2 ee Se ee 
Act from suing 


yee of that member and can sue 


a special em 
a cause of action exists. 


the section; the grant of summary 
judgment is reversed and the issue is remanded 
for trial. 


this will be 
carrier’s 
from reasonably foreseeable 


Appellate Ricci v. American Air- 
lines, A-543-87T1; opinion by Long, J.A.D.; 
decided July 14, 1988; approved August 2, 1988; 
in Opinions Approved column August 11, 1988. 
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CASINOS 


N.J.S.A. 5:12-119, which provides that an 
underage person shall not enter a casino except 
when passing to another room, imposes strict 
liability for a casino that allows an underage 
person to remain in the casino, and the Casino 
Control Commission was not required to es- 
tablish culpable knowledge where the defendant 
was charged administratively under a civil 
complaint in which only civil penalties were 
sought and obtained. 


Appellate Division; N.J. o- of Law and 
Public Safety, Division of Gaming En- 
forcement v. Boardwalk Regency Cor- 

, A-2306-87T1; per curiam (Judges 
Coleman and O’Brien) opinion; decided July 20, 
1988; approved October 6, 1988; in Opinions 
Approved column October 20, 1988. 


122 N.J.L.J. Index Page 1269 
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CASINOS — UNLAWFUL DETENTION 
Under N.J.S.A. 5:12-121(b) the 


87T8; opinion by Keefe, J.A.D. (WU/a); decided 


122 N.J.L.J. Index Page 1554 


CDS 
(See also Conspiracy) 


CDS — DE MINIMIS — JUVENILES 
The de minimis statute, N.J.S.A. ae. 


Law Division; State v. B.Z., MC-513-87; 
opinion by Haines, A.J.S.C.; decided May 16, 
1988; approved June 24, 1988; in Opinions 
Approved column July 7, 1988. 


122 N.J.L.J. Index Page 652 
(But see State v. I.B. under 
Juveniles) 


CDS — JUVENILES 
The juvenile-waiver statute targets 
commerical distri ( 


g 


social dis- 
tribution, and thus exists that 
this juvenile N.J.S.A. 2C:35-5 in a 
manner the violation a 
*‘Chart 1’’ offense (waiver will be decided after 
probability of rehabilitation) 

Family State ex 
rel A. wr FJ07-7040-88; opinion by 
Honigfeld, J.S.C.; decided June 1988; ap- 
proved September 28, oo in Opinions Ap- 
proved column October 6, 1988. 


122 N.J.L.J. Index Page 1115 


CDS — PLEA BARGAINS — SCHOOLS 
N.J.S.A. 2C:35-7, which is intended to im- 
pose a more severe t on those who 


substance with intent to distri 
or overbroad, vt ye a 
nating mens rea and, under the 
this case (where defendant’s car was stopped 
for a motor-vehicle violation on turday 
near a grammar school), does not violate equal 
protection. 


+4: 
i 


£ 


N.J.S.A. 2C:35-12 does not coerce a guilty 
plea in 2C:35-7 cases and does not violate the 
separation of powers by permitting the prose- 
cutor to revoke the agreement if the court 
decides to impose a more lenient sentence 
(although that provision may be unconstitu- 
tional as to post-conviction agreements). 


Law Division; State v. Brown, Ind. 87-11- 
0493-I; opinion by Imbriani, J.S.C.; decided July 
13, 1988; approved August 15, 1988; in Opinions 
Approved column August 25, 1988. 
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CDS — PLEA BARGAINS — SENTENCING 


Defendant, who was sentenced pursuant to a 
plea vargain to 25 years (with no parole 
disqualifier) for of cocaine with in- 
tent to distribute could have received a 25-year 
parole disqualifier had he been sentenced to life 
under N.J.S.A. 24:21-19b(2) and, therefore, his 
claim that inaccurate representations were 
made to him by defense counsel and the trial 
judge as to the possible penal consequences of 
standing trial is without merit. 


Appellate Division; State v. Cacamis, A- 
2330-87T8; opinion by Michels, P.J.A.D.; deci- 
ded November 22, 1988; in Opinions Approved 
column December 15, 1988. 


122 N.J.L.J. Index Page 1615 
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proved 


Appellate Division; 

1677-86T4; opinion by Gruccio, J.A.D.; decided 
November 4, 1988; in Opinions ‘Approved column 
November 24, 1988. 


122 N.J.L.J. Index Page 1504 


drug enf 
and demand reduction” (D.E.D.R.) pen 
alty will be the $2,000 mandated by N.J 
2C:35-15(a) upon conviction of a crime of the 
second degree. 


Law Division; State v. Williams, Ind. 87-08- 
1546C; opinion by Perskie, J.S.C.; decided 
March 4, 1988; approved May 24, 1988; in 
Opinions Approved column June 2, 1988. 


122 N.J.L.J. Index Page 291 


Law Division; State v. Merritt, Ind. 88-04- 


0491; opinion by Sachar, J.S.C.; decided Oc- 
tober 21, 1988; approved December 2, 1988. 
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CERTIFICATIONS — FORFEITURES 


Although N.J.S.A. ee oe Ons 
forfeiture complaint ‘‘shall be verified on oath 
or affirmation,’’ a certification is another way 
of swearing or affirming, and defendant’s mo- 
tion to dismiss this because it was 
certified pursuant to R. 1:4-4b is denied. 


Law Division; State v. $7,139 U.S. Cur- 
rency, W-24405-88; opinion by Haines, 
A.J.S.C.; decided August 8, 1988; approved 
September 29, 1988; in Opinions Approved col- 
umn October 6, 1988. 
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CERTIFICATIONS — JURATS 

Signing a jurat out of the presence of the 
person purporting to be making the oath is 
reprehensible, but a document suffering from 
that infirmity does not necessarily lose its 
character as the legal equivalent of a sworn 
Statement; here, by signing next to the com- 
pleted jurat, the board secretary was aware 
that his statement, if false, exposed him to 
criminal prosecution, and the document is a 
certification. 


Appellate Division; In re Cowan, A-1115- 
86T7; opinion by Brody, J.A.D.; decided May 
17, 1988; approved May 25, 1988; in Opinions 
Approved column June 2, 1988. 
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CHARITABLE TRUSTS — CY PRES 


The trial judge’s broad construction of the 
probable intent of those who donated to a fund 
for maintaining the religious organization’s 

passing the use on aft excess 
money for the organization’s general purposes 
(such as repairing the meeting house) is 
portable by the evidence; in addition, that 
determination is also sustainable by the doct- 
rine of cy pres since, with the growth in value 
of the trusts, there is an impossibility of using 
the surplus income to advance the particular 
charitable purpose expressed by the donors. 


HS a meery et al v. 


of the Religious 
Society of Friends, A-6177-86T8; opinion by 
Havey, J.A.D.; decided October 5, 1988; ap- 
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CHECKS 
(See also Banks) 









RIGHT OF CON- 






CHILD VICTIMS — 
FRONTATION 





N.J.S.A. 2A:84A-32.4 was desighed to ensure 
the of 



























decided October 12, 1988; in Opinions Approved 
column December 22, 1988. 
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Appellate State v. Davis, A-3502- 
86T4; opinion by Dreier, J.A.D.; decided 
November 28, 1988; in Opinions Approved col- 

umn December 22, 1988. 


122 N.J.L.J. Index Page 1653 











CIGARETTES 
(See also Carriers) 











DUCTS LIABILITY 

In this liability action for 
the death 's husband the 1965 Cig- 
arette Labeling and Advertising Act preempts 
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however, nothing in that Act suggests that 
cigarette manufacturers were to be insulated by 
from the consequences of a conscious 
a of inexpensive measures known to 
Se 0 Same Se See Se Sie eee i 
known health risks to the consump- 
tion of their product. 
Under the New Jersey Products Liability 
Law, plaintiff may not recover if a factfinder 
concludes that her husband’s death was caused 


! 
uh 
Hie 
HT 


ledged to be within his conte 
aad Tome ak ob 


dangers attendant to » and the 
risk-utility analysis requires a tion in 
this case, not — while the jury should 


Division; Dewey v. Brown & 

son Tobacco Corp. et al, etc., A- 
3227-86-T5; opinion by Ashbey, J.A.D.; decided 
May 23, 1988; approved June 14, 1988; in 


Opinions Approved column June 23, 1988. 
122 N.J.L.J. Index Page 588 


CIVIL PROCEDURE 


The special interrogatories submitted to the 
jury with respect to plaintiff's loss resulting 
from the freezing of the plumbing system of its 
rental property elicited inconsistent answers 
that precluded the entry of a no-cause judg- 
ment on that count in favor of the insurer. 


Appellate ‘a = do mong et ” 
v. Atlantic Emplo 

1897-87T7; opinion mee deg or P.J.A. es 1 
ded November 23, 1988; in Opinions Approved 
column December 23, 1988. 
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Unless good cause is shown for a litigant’s 
failure to comply with R. 2:11-6 by bringing a 
motion for reconsideration within 10 days or by 
securing a court order thereafter, neither the 
trial court or another part of the appellate 
court should again consider determinations 
made in the matter, regardless of whether the 
litigant seeks to reargue existing principles of 
law or present new or Ascor wen # uncited au- 
thorities. 


oe Division; Polidori et al v. 

» Puzio & DiTomasso, AIA, et al, A- 
eS. 87TSF; opinion by Landau, J.A.D.; deci- 
ded November 3, 1988; in Opinions Approved 
column November 24, 1988. 


122 N.J.L.J. Index Page 1496 


Forum state’s statute of limitations claims 
governed by substantive law of different state. 


Sun Oil Co. v. Wortman, 87-352, On writ of 
certiorari to the Supreme Court of Kansas, filed 
June 15, 1988. 


122 N.J.L.J. Index Page 343 


Non-party witness may defend civil contempt 
by challenging subject-matter jurisdiction. 


United States Catholic Conference v. Ab- 
ortion Rights Mobilization, Inc., 87-416, On 
writ of certiorari to the United States Court of 
Appeals for the Second Circuit, filed June 20, 
1988. 


122 N.J.L.J. Index Page 343 


Hague Service Convention inapplicable when 
process served on foreign corporation’s wholly 
owned American subsidiary. 


Volkswagenwerk Aktiengeselischaft v. 
Schlunk, 86-1052, On writ of certiorari to the 
Appellate Court of Illinois, First District, filed 
June 15, 1988. 
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State court may not award prejudgment 
interest in Federal Employers’ Liability Act 
cases. 


Monesson Southwestern Railway Co. v. 
Morgan, 86-1743, On appeal from the Supreme 
Court of Pennsylvania, Western District, June 6, 
1988. 
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Ohio statute tolling statute of limitations for 
out-of-state entities violates Commerce Clause. 


Bendix Autolite Corp. v. Midwesco En- 
terprises, Inc., 87-367, On writ of certiorari to 
the United States Court of Appeals for the Sixth 
Circuit, filed June 17, 1988. 
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Federal law requires district court to give 
consideration to convenience and fairness in 
enforcing forum-selection clauses. 


Stewart Inc. v. Ricoh Corp., 
86-1908, On writ of certiorari to the United States 
Court of Appeals for the Eleventh Circuit, filed 
June 20, 1988. 
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Although plaintiff's counsel’s neglect was not 
*‘excusable”’ (an associate no longer with the 
firm was responsible but the firm’s ‘‘case- 
routed’’ procedure for _ fy a 
was — for trouble) 1(a) 
is therefore not applicable, R. 1:1-2 can be 
looked to for relaxing the 30-day period of R. 
4:23-5(a) for restoring a case dismissed for 
failure to answer interrogatories; since the trial 
court denied plaintiff's motion to restore in the 
mistaken belief that a second suit would not be 
barred by the statute of limitations, this matter 
is remanded so it can reassess its discretionary 
ruling and, if defendants have not been pre- 
judiced, to consider a less drastic sanction. 

The problem posed by this appeal has re- 
vealed considerable uncertainty in the lower 
courts about how R. 4:23-5 should be treated, 
and the Civil Practice Committee is asked to 
consider some relief other than dismissal when 
a party’s interrogatories remain unanswered; 
court time that is now taken in evaluating the 
merits of restoring a complaint might better 
first address the merits of a dismissal that the 
rule now mandates. 


Supreme Court; Aujero v. Cireilli et al, A- 
115 Sept. Term 1987; per curiam opinion; 
decided June 23, 1988. 
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CIVIL PROCEDURE — DEFAULT JUDG- 
MENTS 


Under R. 4:43-2(b) (since New Jersey’s 
practice is modeled on the federal practice) 
when a trial court exercises its discretion to 
require proof of liability as a prerequisite to 
entering judgment against a defendant who has 
defaulted, the plaintiff's burden is only to 
adduce proofs that could conceivably be proved 
at trial and, if proved, would establish the 
elements of the claim for relief. 


Here, where the default a was not 
denied because some element of plaintiffs’ 
cause of action was missing or because their 





right to recovery was barred by some rule of 
law whose applicability was evident from the 

or the proofs presented, it was error 
for the trial judge to enter judgment in favor of 
the defaulting defendant on the ground that she 
did not believe plaintiffs’ proofs. 


Appellate Division; Heimbach v. Mueller, 
A-323-87T8; opinion by Brochin, J.S.C. (t/a); 
decided November 22, 1988; in Opinions Ap- 
proved column December 15, 1988. 
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CIVIL RIGHTS 

Wisconsin notice-of -claim statute in- 
applicable to Section 1983 actions filed in state 
courts. 


Felder v. Casey, 87-526, On writ of certiorari 
to the Supreme Court of Wisconsin, decided June 
22, 1988. 
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Norris establishes appropriate date for 
commencing liability for employer-operated 
pension plans that offered discriminatory 
payment options. 


Florida v. Long, 86-1685, On writ of certiorari 
to the United States Court of Appeals for the 
Eleventh Circuit, decided June 22, 1988. 
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Physician providing medical services to 
prison inmates on contract acts under color of 
state law. 


West v. Atkins, 87-5096, On writ of certiorari 
to the United States Court of Appeals for the 
Fourth Circuit, filed June 20, 1988. 
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CIVIL RIGHTS — UCC 


Repossession pursuant to the Uniform 
Commercial Code by a constable (although he 
is a ‘“‘state actor’’) does not constitute state 
action under section 1983 where, as here, it is 
without judicial process, because the right to 
peaceably repossess recognized by the UCC was 
not created by the state; the trial court cor- 
rectly dismissed plaintiffs’ constitutional claims 
against the sellers of the restaurant business 
who re-acquired it when plaintiffs defaulted on 
the note. 


Appellate Division; Santa Barbara, Inc. et 
al v. Heart of Cedar Lane, Inc. et al, A- 
5121-85T7; opinion by Gibson, J.S.C. (t/a); 
decided March 17, 1988; approved August 18, 
1988; in Opinions Approved column August 25, 
1988. 
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CIVIL RIGHTS — DAMAGES — PINE- 
LANDS 


The Pinelands Commission is not susceptible 
toa 62 ener award in a section 1983 


ey Ee Division; Haas v. New Jersey 
Comm'n, C-6943-87; opinion by 
Haines, A.J.S.C.; decided February 1, 1988; 


approved August 25, 1988; in Opinions Approved 
column October 13, 1988. 
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CLASS ACTIONS 


Plaintiff's settiement of one count amounted 
to a divergence in the claims, and plaintiff does 
not possess the co-extensiveness of interest and 
freedom from antagonism that is required to 
adequately protect the interests of all the un- 
named bondholders; that condition is combined 
here with the apparently conflicting profes- 
sional fealty of plaintiff's trial counsel (a dif- 
ferent attorney represents her on appeal), and 
the trial court properly denied plaintiff's ap- 
plication to certify this as a class action. 


Appellate Division; Rebish v. Great Gorge 
et al, A-5890-86T8; opinion by Muir, J.A.D.; 
decided April 27, 1988; approved May 17, 1988; 
in Opinions Approved column May 26, 1988. 
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COLLATERAL ESTOPPEL 
(See also Auto Arbitration, Taxes) 


COLLATERAL ESTOPPEL — DES 


The New York decision against defendant on 
the same type of DES claim does not bear the 
comforting sense of reliability that would jus- 
tify its use to bar defendant from litigating 
these liability issues, which it strongly contests. 


Appellate Division; Kortenhaus v. Eli Lilly 
& Company et al, A-3459-87T5; opinion by 
Bilder, J.A.D.; decided October 4, 1988; ap- 
proved October’ 20, 1988; in Opinions Approved 
column October 27, 1988. 
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COLLATERAL ESTOPPEL — TAXES 
Where the trial court’s determination on 
apereues plaintiff's * yap tax assessment 
affirmed, and assessor’s valuation 
degvciientinn was Pll se upon the ac- 
curacy of his valuation determination for Oc- 
tober 1, 1980, which was used as the starting 
point for his trending-back approach, the de- 
fendant landowners were collaterally estopped 
from raising issues in a subsequent proceeding 
involving the 1981 tax year that establish valu- 
ations for October 1, 1980 (the 1981 assessment 
date); however, collateral estoppel could not 
prevent the court from considering the econo- 
mic impact of a nearby 
quarry where the assessor’s refusal to make a 
deduction from the value of the improvements 
were not directly put in issue in the prior 
, and the failure to make a deduc- 

tion was improper. 


sae Division; Township of Warren v. 
Ss » et al, A-5523-86T6; opinion by 
Shebell, J.A.D.; decided June 6, 1988; approved 
June 23, 1988; in Opinions Approved column 
June 30, 1988. 
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COMITY 
(See also Bidding) 


COMMERCE CLAUSE 
(See also Search and Seizure) 


Appellate Division opinion invalidating New 
Jersey’s counterpart third-tier tax on trucks 
using New Jersey’s highways that are registered 
in states that do not afford comity to N.J. 
truckers is affirmed. 


Supreme Court; Private Truck Council of 
America, Inc. et al v. State of New Jersey 
et al, etc., A-99/100/101 Sept. Term 1987; per 
curiam opinion; dissent by O’Hern, J.; decided 
June 30, 1988. 
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Tax credit reciprocity requirement deemed 
invalid. 


New Energy Company of Indiana v. Lim- 
bach, 87-654, Appeal from the Supreme Court of 
the State of Ohio, May 31, 1988. 
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COMMERCE CLAUSE — EN- 
VIRONMENTAL PROTECTION 


An administrative rule requiring all haulers 
of solid waste within the county to deposit the 
waste at the county transfer station for trans- 
port to out-of-state landfills, as opposed to 
directly depositing the waste at the out-of-state 
landfills, does not violate the commerce clause. 


5. Filiberto Sanitation, Inc., v. State of 
New Jersey of Environmental 
Protection et al, No. 88-5046; On appeal from 
the United States District Court for the District of 
New Jersey; opinion by Sloviter, U.S.C.J.; filed 
September 8, 1988. 
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COMMODITIES 

An investment scheme in which investors 
purchased a specific quantity of metals at a set 
price per ounce, and had the opportunity to 
either have the metal delivered or contract with 
a third-party to act as the investor’s agent to 
accept delivery of the metals, remit funds due 
on the purchase price and send the investor the 
remaining profit, is a futures contract since 
profits and losses occurred upon liquidation 
without the actual exchange of metals. 


Commodity Futures Trading Commission 
et al v. American Metal Exchange Corp. et 
al; Civ. No. 87-2591; opinion by Ackerman, 
U.S.D.J.; filed July 28, 1988 (For publication). 


122 N.J.L.J. Index Page 876 


COMPARATIVE NEGLIGENCE — DAM- 
AGES 


In the context of post-treatment care, where 
it is not unfair to expect a patient to avoid the 
consequences of the condition for which she is 
being treated, submission to the jury of the 
question whether the just mitigation or ap- 
portionment of damages may be expressed in 
terms of the patient’s fault is approved; how- 
ever, here, where the jury found that the 
doctor acted negligently by failing to give 
adequate consideration to plaintiff's condition 
but denied her recovery because it found that 
plaintiff's fault was 51%, the jury instructions 
melded the causation of injuries and damages 
and did not separate the post-treatment con- 
duct that could serve to avoid recovery (i.e., 
that conduct related to proximate cause) from 
that post-treatment conduct that would serve 
only te mitigate damages — it failed to explain 
that the portion of fault attributable to plain- 
tiff’s failure to mitigate damages would not 
serve to bar recovery entirely. 


Supreme Court; Ostrowski v. Azzara, A- 
116 Sept. Term 1987; opinion by O’Hern, J 
decided August 11, 1988. 
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COMPARATIVE NEGLIGENCE — DE- 
FAULT JUDGMENTS 


The trial court should not have ruled that 
plaintiffs’ claim in this case was barred by 
their greater comparative negligence; no public 
policy or other exceptional circumstance war- 
ranted relaxing the mandatory rule that the 
defense of comparative negligence is waived if 
not affirmatively pleaded, plaintiffs had no 
notice of or opportunity to meet it, and the 
court should have indulged the inference that 
information in defendant’s sole possession 
would be beneficial to plaintiffs. *” 


Although the trial court correctly ruled that 
plaintiffs did not prove their damages by com- 
petent, reliable evidence, they did establish the 
defaulting defendant’s negligence and should be 
given an opportunity now to establish their 
damages. 


Appellate Division; Heimbach v. Mueller, 
A-323-87T8; opinion by Brochin, J.S.C. (t/a); 
decided November 22, 1988; in Opinions Ap- 
proved column December 15, 1988. 
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COMPARATIVE NEGLIGENCE — SEAT 
BELTS 


Although non-use of seat belt cannot bar 
recovery when seat belt non-use does not con- 
tribute to the accident, it may reduce recovery 
for those damages plaintiff could have avoided 
through the use of a seat belt (i.e., second- 
collision or ‘‘seat belt damages’’) where the 
failure to use a seat belt increased the extent or 
severity of plaintiff’s injuries. 

The following procedure is adopted: (1) 
determine the total damages, (2) determine the 
comparative fault of each party in causing the 
accident, (3) determine whether plaintiff’s non- 
use of a seat belt increased the extent or 
severity of plaintiff's injuries (if it did not, then 
a verdict should be returned as if there had 
been no seat belt issue), and whether plaintiff's 
non-use of a seat belt constituted negligence, (4) 
determine the value of plaintiff’s seat belt 
damages by subtracting from the total damages 
the amount of damages plaintiff would have 
incurred had plaintiff worn a seat belt, (5) 
determine the percentage of plaintiff's com- 
parative fault for the seat belt damages (the 
total negligence for these injuries consists of 
defendant’s negligence in causing the accident, 
plaintiff's comparative negligence in causing 
the accident, and plaintiff's negligence in fail- 
ing to use a seat belt), (6) reduce plaintiff's 
recovery for seat belt damages due to the 
negligent failure to use a seat belt (the jury 
should be informed that when finally molding 
the verdict, the court will continue that pro- 
portion of plaintiffs fault, if any, in causing 
the accident when adding in the percentage at- 
tributable to plaintiff's failure to wear a seat 
belt, in order to further reduce plaintiff's 
award). 

Here, the court’s instructions permitted the 
jury to reduce plaintiff's total damages for her 
failure to wear a seat belt, and, therefore, the 
case is remanded for a new determination of 
damages. 


Supreme Court; Waterson v. General 
Motors Corporation et al, A-89/90 Sept. 
Term 1987; opinion by Garibaldi, J.; decided 


July 27, 1988. 
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COMPETENCE 
(See also Amnesia) 


COMPUTERS 
(See also Blue Laws) 


CONDEMNATION 

Where the State acquires title to property by 
voluntary conveyance, any liens must be dis- 
charged by payment to the lienholders from the 
proceeds of the sale or by agreement with the 
lienholders; summary judgment should not 
have been granted in favor of the State, com- 
pelling the defendants to specifically perform 
the contract of sale and ordering that the 
conveyance be free and clear of all liens. 


Appellate Division; State of New Jersey, 
Department of Treasury v. Myndyllo et al. 
A-5736-86T7; opinion by Skillman, J.A.D.; 
decided May 25, 1988; approved June 14, 1988; 
in Opinions Approved column June 28, 1988. 
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CONDEMNATION — EDUCATION 


Although it was error for the Commissioner of 
Education to defer to the trial judge on the 
issue of whether an approval by the Bureau of 
Facility Planning Services the local board had 
received, prior to new regulations governing 
the acquisition of land for school purposes, was 
still valid (the issue being within the a of 
the Commissioner’s specialized expertise), the 
condemnation proceedings will not be held in 
abeyance pending the exhaustion of the con- 
demnee’s administrative remedies, which the 
board may wish to accelerate. 


Appellate Division; Asbury Park Bd. of 
Education v. Murnick et al, A-5439-86T8; 
opinion by Long, J.A.D.; decided April 12, 
1988; approved April 20, 1988; in Opinions 
Approved column May 19, 1988. 
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Gardner v. N.J. Pine- 
Comm'n et al, C-15439-88; opinion by 
Wells, J.S.C.; decided July 8, 1988; approved 
September 16, 1988; in Opinions Approved col- 
umn September 29, 1988. 
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CONDEMNATION — FRANCHISES 


There is no reason to depart from the 
holding in Jersey y & Redevelopment v. Exxon 
that a franchise dealer is not entitled to an 
award of compensation from the condemnor 
for the value of the lost franchise business and 
good will; although a franchise holder might be 
entitled to participate in allocation 
to obtain a share of the award, here, the 
franchise holder contracted away that right by 
waiving any claim or interest to any con- 
demnation award. 


Appeliate Division; State of New Jersey, 
ransportation 


by the Commissioner of T: v. 
ealty et al, A-1039- 


R 
87T8; opinion by Petrella, P.J.A.D.; dissent by 
Dreier, J.A.D.; decided July 7, 1988; approved 
July 21, 1988; in Opinions Approved column July 
28, 1988. 
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CONDITIONAL VARIANCES 
(See also Adjoining Property) 


CONDOMINIUMS 


A condominium association has the authority 
to enforce its master deed and by-laws restric- 
ting structural changes in the units and speci- 
fying the procedures for obtaining permission 
for such changes, and the injunctive relief 
provided by N.J.S.A. 46:8B-16(b) should be 
granted here, where the board’s objection to 
defendants’ unauthorized replacement windows 
is reasonable. 


Division; The Courts at Beach- 

v. Bird, C-4455-86; opinion by Rimm, 

J.T.C. (t/a); decided January 29, 1988; approved 

May 24, 1988; in Opinions Approved column 
June 2, 1988. 
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When plaintiff purchased his condominium 
unit he purchased a property interest that 
included a proportionate undivided interest in 
the parking facilities and the right to rent a 

space; that property interest was per- 
manent and inseparable from his unit and 
could be altered only through specific provi- 
sions of the Condominium Act and the master 
deed, and the condominium association (which 
is responsible for the governance of the 
common areas and facilities) exceeded its au- 
thority in adopting a resolution charging non- 
resident unit owners higher monthly parking 
fees than it charges resident owners (using the 
extra revenue for maintenance of all of the 
common elements). 


Supreme Court; Thanasoulis v. Winston 
Towers 200 Association, tee. "A-97 Sept. 
Term 1987; opinion by Stein, J.; partial dissent 
by Garibaldi, J.; decided June 30, 1988. 
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CONDOMINIUMS — TAXES 


The tax assessor properly reassessed the 
value of the perty in accordance with 
N.J.S.A. 46:8B-19, which resulted in an in- 
crease, by separately assessing each unit of an 
apartment complex that was recently converted 
to condominium status; to restore plaintiff's 
property to pre-conversion assessment divided 
by the number of units would be improper 
since the status of the apartments has been 
changed by the condominium law, and a 1975 
amendment to 46:8B-19 removed the 
conversion assessment as a ceiling for the total 
aggregate assessment of all condominium units; 
the decision of the tax court, which applied the 
“Chapter 123’ approach (54:51A-6), is af- 
firmed. 


a Division; Schwam v. Township 
Cedar Grove, A-2101-87T1; per curiam 
(Judges Petrella and Gruccio) opinion; decided 
November 7, 1988; in Opinions Approved column 
December 1, 1988. 
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CONSPIRACY — CDS — MERGER — PE- 
NALTIES 


The juvenile’s adjudication of delinquency 





Division; F. 
rel M.A., FJO7-7183-88; by Fuentes, J.S.C.; 
decided June 30, 1988; approved September 16, 
1988; in Opinions Approved column October 6, 
1988. 
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CONSTITUTIONAL LAW 


North Carolina statute regulating activities of 
professional fundraisers is unconstitutional. 


v. National Federation of the Blind 
of Carolina, Inc., 87-328, On writ of 
certiorari from the United States Court of Appeals 
for the Fourth Circuit, argued March 23, 1988; 
decided June 29, 1988. 
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Adolescent Family Life Act is not facially 
violative of the establishment clause. 


Bowen v. Kendrick, 86-253; 87-431; 87-462; 
87-775, On appeal from the United States District 
Court for the District of Columbia, argued March 
30, 1988; decided June 29, 1988. 
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Facial challenge to newsrack licensing or- 
dinance permissible absent application and 
denial. 


City of Lakewood v. Plain Dealer Pub- 
lishing Co., 86-1042, On appeal from the United 
States Court of Appeals for the Sixth Circuit, filed 
June 17, 1988. 
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Ordinance prohibiting picketing in front of 
residence is not a First Amendment violation. 


Frisby v. Schultz, 87-168, On appeal from the 
United States Court of Appeals for the Seventh 
Circuit, decided June 27, 1988. 
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Ethics in Government Act’s provision allow- 
ing for independent counsel does not violate the 
constitution 


Morrison v. Olson, 87-1279, On appeal from 
the United States Court of Appeals for the District 
of Columbia Circuit, decided June 29, 1988. 
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Private club anti-discrimination law deemed 
constitutional. 


New York State Club Ass'n, Inc. v. City of 
New York, 86-1836, On appeal from the Court 
of Appeals of New York, filed June 20, 1988. 
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Statutory prohibition against use of paid 
circulators of initiative petitions violates First 
Amendment. 


Meyer v. Grant, 87-920, On appeal from the 
United States Court of Appeals for the Tenth 
Circuit, June 6, 1988. 
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CONSTRUCTION 


The Commissioner of the Department of 
Community Affairs exceeded his authority by 
substantively amending the State’s energy sub- 
code by replacing the thermal efficiency stan- 
dards, and 19 N.J.R. 1793 is invalid to that 
extent; the Commissioner’s authority is limited 
to adopting a model code in its entirety while 
relying on a national process for amendments 
to that subcode. 


Appellate Division; New Jersey Builders 
Association v. Coleman, A-1237-87T8; opi- 
nion by Landau, J.A.D.; decided June 30, 1988; 
approved July 21, 1988; in Opinions Approved 
column August 25, 1988. 
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CONSTRUCTIVE POSSESSION 

Shipp is disti from this case; here, 
the evidence iently supported the jury’s 
determination that defendant was in con- 
structive possession of the large quantity of 
valuable cocaine found in the car in which he 
was a passenger, and the Appellate Division 
properly reversed the trial court’s judgment 
n.0.¥. 


Supreme Court; State v. Palacio, A-135 
Sept. Term 1987; per curiam opinion; dissent by 
Stein, J.; decided August 17, 1988. 
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CONSUMER FRAUD 

The Consumer Fraud Act encompasses the 
acts of remote suppliers, including suppliers of 
component parts, whose products are passed on 





to a buyer and whose representations are made 
to or are intended to be conveyed to the buyer; 


from hearing the proofs and resolving whether 
Staion alae’ pie ix Oe 


Sasiiie bel ol boat viaintitt can bn & de- 
fendants. 


DAMAGES — FRAUD — UCC 
The trial judge’s dismissal of plaintiffs fraud 
claim before it had ted its entire liability 
case was suecsiaeliy tenngvagutete, and that 
claim must be retried; on remand, the trial 
judge should examine whether the facts support 


plaintiff's claim for punitive damages on the 
fraud count. 


There must also be a new trial on the 
compensatory damages for plaintiff’s successful 
breach-of-warranty claim because the trial 
judge improperly limited plaintiffs proofs 
about the sport-fishing boat’s design defects; 
further, if plaintiff proves that it uncovered the 
extensive fire damage to the boat in a piece- 
meal fashion, which substantially raised the 
, the original cost of the boat 
would be an unfair measure of damages. 


Works, inc. et al Division; Perth Amboy Iron 
Inc. et al v. American Home As- 
et al, A-2109-86T1; opi- 


nion by sia We Seehe, J.A.D.; decided June 30, 1988; 
approved July 21, 1988; in Opinions Approved 
column July 28, 1988. 
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CONSUMER FRAUD — DAMAGES — 
ODOMETERS 


The Consumer Fraud Act is not the exclusive 
—— consumer frauds, and neither it nor 
the fe | odometer statute bars plaintiff from 
seeking punitive damages for common-law 
fraud against those defendants found to have 
been responsible for having turned back the 
of the car she purchased; punitive 
are warranted here even though 


plaintiff did not suffer a compensable loss (in 
that the price she paid a defendant found not 
res ble for the resetting was the fair mar- 
ket value of the car even with the added 
mileage). 


Law Division; Wildstein v. Tru Motors, 
Inc. et al, W-000613-86; opinion by Menza, 
J.S.C.; decided May 20, 1988; approved August 
4, 1988; in Opinions Approved column August 
11, 1988. 
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CONSUMER FRAUD — LANDLORD AND 
TENANT 


Since the Consumer Fraud Act applies to the 
rental of real estate under the plain language of 
the statute, the act a in this case where 
the defendants, as rds of a 55-unit, four- 


q 

a situation involving the isolated rental of an 
apartment in a two-family house); although the 
actions of the defendants did not induce plain- 
tiffs to enter into a landlord-tenant relation- 
ship, plaintiffs complained that the defendants’ 
practices were to terminate existing 
tenancies and the jury could conclude from the 
evidence that theses ices were done in an 
effort to induce plaintiffs to move. 


Appellate Division; 49 Prospect Street 
Tenants Association et al v. Sheva Gar- 
dens, Inc. et al, A-3592-85T8; A-3744-85T8, 
A-3843-85T8; opinion by O’Brien, J.A.D.; 

decided August 22, 1988; approved September 9, 
ie | Opinions Approved column September 
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CONTEMPT 


In a summary prosecution for criminal con- 
tempt, the failure to obtain the consent of the 
defendant to have the same judge whose order 
was allegedly contemned conduct the hearing 
against her, as required by R. 1:10-4, rendered 
the contempt proceeding fatally defective, and 
the adjudication of contempt is vacated; de- 
fendant’s silence cannot be deemed a waiver of 
such an important procedural safeguard. 


Appellate Division; City of Bridgeton v. 
Jones et al, A-1489-87T8; opinion by Pressler, 
P.J.A.D.; decided October 26, 1988; in Opinions 
Approved column November 17, 1988. 
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Here, where defendant was unrepresented 
when he committed the contempt (claiming that 
this was his first shoplifting offense when it was 
his 30th), during the contempt proceedings two 
weeks later he was still not provided with 
counsel, for the municipal court judge did not 
not give defendant the 
opportunity to address the question of pun- 
ishment, the conviction for contempt must be 
set aside and the charge dismissed. 


Law Division; State v. Gale, App. 193-87; 
opinion by Haines, A.J.S.C.; decided May 13, 





1988; approved June 24, 1988; in Opinions 
Approved column July 7, 1988. 
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CONTINGENT FEES — PHYSICIANS 


AMA 

ie eapeemaeet plaintiff signed 

Soe fc On anion Gs ob te oan oo 
covery in this medical malpractice case is void. 


Law Division; Polo v. Gotchel et al, L- 
35242-80; opinion by Weinberg, J.S.C.; decided 
July 10, 1987; approved May 31, 1988; in 
Opinions Approved column June 9, 1988. 
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CONTRACTORS 


A construction management contract, which 
is essentially a service contract and does not 
call for a general contractor, was considered a 
contract within the meaning of N.J.S.A. 2A:44- 
75 where it placed the construction manager in 
the same relationship vis-a-vis laborers and 
materialmen as that of a general contractor, 
including the obligation of payment; since the 
construction management agreement was filed 

tt to 2A:44-75, which precludes the 
filing of a notice of intention if the contract is 
filed with the county clerk, the notice of 
intention was discharged of record. 


Law Division; Port Liberte Partners v. 
Strober Brothers, Inc. et al, No. W-30607- 
88E; opinion by Rodriguez, J.S.C.; decided 
August 12, 1988; approved October 19, 1988; in 
Opinions Approved column October 27, 1988. 
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CONTRACTORS — LANDOWNERS — 
WORKERS’ COMPENSATION 


Although, as it turned out, the independent 
contractor performed the tree-removal job 
negligently and was uninsured, the trial judge 
correctly concluded that, without more, those 
facts do not establish a basis for imposing 
liability for his employee’s injury on the land- 
owners who hired him; they had the right to 
assume that he would comply with the Work- 
ers’ Compensation Act. 


Appellate Division; Cassano v. Aschoff et 
al, A-222-86T8; opinion by Gibson, J.S.C. (t/a); 
decided June 27, 1988; approved July 19, 1988; 
in Opinions Approved column July 28, 1988. 
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cor RACTORS — PREVAILING WAGE 


The general contractor is liable for its sub- 
contractor’s failure to comply with the Prevail- 
ing Wage Act; the bond the contractor posted 
pursuant to the Bond Act guarantees the pay- 
ment of the difference between the prevailing 
wage and the wages the defaulting subcon- 
tractor paid its workers, and the Commissioner 
of Labor has standing to bring this claim on 
their behalf 


Law Division; Serraino v. Mar-D, Inc. et al, 
L-87-1800; opinion by Carchman, J.S.C.; deci- 
ded September 23, 1988; approved October 19, 
1988; in Opinions Approved column October 27, 
1988. 
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CONTRACTUAL LIABILITY ACT — LIMI- 
TATIONS OF ACTIONS 

The period of limitations in the Contractual 
Liability Act is not subject to judicial expansion 
under principles of equitable estoppel in this 
situation, and the contractor’s claim for cost 
overruns is barred by N.J.S.A. 59:13-5 because 
the work on the contract was completed more 
than one year before suit was filed; when the 
claims committee denied the claim, three 
months still remained and suit should have 
been filed within that period or before. 


Appellate Division; “, Messe & Co. 
Inc. v. N.J. Dept. A- 
1922-87T5; opinion by ‘Ken F.J.A.D.; desided 
July 13, 1988; approved August 2, 1988; in 
Opinions Approved column August 11, 1988. 
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CONVERSION 
(See also Automobile) 


COOPERATIVES — MUNICIPALITIES 


—— = the property in the township is 
owned by mutual-housing co tion, 
which bought the Lanham Act projet trem the 
federal government some 30 years ago and 
provides all services except and fire 
protection and a municipal court, the munici- 
pality is governed by a township committee 
ee eee 18 (a larger 
class than leaseholder members of the 


TT 











123 N.J.L.J. Index Page 559 


NEW JERSEY LAW JOURNAL, THURSDAY, MARCH 2, 1989 


Page Sixty-Seven 





tion) and Winfield is not a ‘‘com 


unwarranted restriction on alienation 
Division; Bluvias et al v. Win- 
Mutual Corp., A-3881-86T1; 


opinion by Dreier, J.A.D.; decided April 13, 
1988; approved April 20, 1988; in Opinions 
Approved column May 19, 1988. 


122 N.J.L.J. Index Page 40 
COOPERATIVES — STATUTE OF FRAUDS 


The ownership of shares in a cooperative- 
corporation constitutes holding an in- 
terest in or conce real estate, and was 
covered by the statute of frauds even before 
May 7, 1988, the effective date of the Cooper- 
ative Recording Act, so the oral agreement 
between the parties (who shared an apartment 
as lessee and sublessee before the conversion) to 
act together to subscribe for the purchase of 
shares in the cooperative (at the insider’s price) 
is unenforceable; the ane of 
money may be considered partial performance, 
the statute of frauds will not be disregarded if 
the party seeking enforcement of the contract 
can be restored to his former position without 
suffering a significant hardship, and restitution 
of plain $1,000 deposit can readily be 
ma 


Appeliate Division; Presten v. Sailer, A- 
3757-86T7; opinion by Petrella, P.J.A.D.; deci- 
ded April 26, 1988; approved May 17, 1988; in 
Opinions Approved column May 26, 1988. 
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COPYRIGHT, PATENT & TRADEMARK 


Customs regulation valid exempting gray 
market goods from importation ban. 


K-Mart v. Cartier, Inc., 86-495, 
86-624, 86-625, On writs of certiorari to the U.S. 
Court of Appeals for the District of Columbia, 
May 31, 1988. 


122 N.J.L.J. Index Page 345 


CORPORATIONS — MORTGAGES 


N.J.S.A. 14A:3-3, which requires % share- 
holder approval for a corporate guaranty of a 
not in furtherance 


which it benefitted financially, was authorized 
by the sole stockholder and the second was 
impliedly in furtherance of corporate purposes: 
to secure the debt already assumed and to stave 
off foreclosure. 


: Trustees of the Local 
Allied Industries Pen- 


Holding 
tion et al, A-4494-86T8; opinion by Dreier, 
J.A.D.; decided April 12, 1988; approved April 
19, * a in Opinions Approved column May 19, 
1988. 
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COUNTIES 
(See also Bottle Bills) 


COURTS 

Federal circuit does not have jurisdiction to 
hear antitrust action with patent claim as part 
of defense. 


Christianson v. Colt Industries Operating 
Corp., 87-499, On writ of certiorari to the 
United States Court of Appeals for the Federai 
Circuit, filed June 17, 1988. 
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Recusal required if judge should have known 
of circumstances requiring disqualification, 
even absent actual knowledge. 


Liljeberg v. Health Services Acquisition 
Corp., 86-957, On writ of certiorari to the 
United States Court of Appeals for the Fifth 
Circuit, filed June 17, 1988. 
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re — MUNICIPAL LAND 
E 


The equating of cremation with a cemetery 
use in the Cemetery Act seems and 
practical, and the zoning board’s denial of a 
conditional-use permit to build a crematorium 
in a non-conforming cemetery is reversed. 


Law Division; Laurel Lawn Cemetery 
Ass’n v. Zoning Bd. of Adjustment, Upper 
Deerfield, Docket No. L-076551-87 P.W.; opi- 
nion by Porreca, J.S.C.; decided January 19, 
1988; approved April 22, 1988; in Opinions 
Approved column May 26, 1988. 
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CRIMINAL LAW — LIMITATIONS OF AC- 
TIONS 


An extended statute of limitations may con- 
stitutionally apply to a charge of crime occur- 





ring before its effective date where, as here, 
that date is before the expiration of the period 
provided by the prior statute. 

Appellate Division; State v. Nagle, A-2376- 
87T5; opinion by Cohen, J.A.D.; decided June 
30, 1988; approved July 14, 1988; in Opinions 
Approved column July 21, 1988. 
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CRIMINAL PROCEDURE 
(See also Amnesia, Death by Auto) 


Because defendants pa penne from the 
courtroom before the commenced, the 
‘voluntary absence’’ proviso of R. 3:16 could 
not be invoked here; the trial court should have 
delayed the trial, and the convictions in ab- 
sentia for aggravated assault are reversed. 


Appellate Division; State v. Hudson etc., 
A-1276-85T4; opinion by Coleman, P.J.A.D.; 
decided July 15, 1988; approved August 12, 
1988; in Opinions Approved column August 18, 
1988. 
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- Failure to remove prospective juror for cause 
did not violate Sixth Amendment if juror was 
in fact removed. 


Ross v. Oklahoma, 86-5309, On writ of cer- 
tiorari to the Court of Criminal Appeals of 
Oklahoma, decided June 22, 1988. 
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Death penalty should not be imposed on 
person under 16 at time of offense. 


Thompson v. Oklahoma, 86-6169, On writ of 
certiorari to the Court of Criminal Appeals of 
Oklahoma, decided June 29, 1988. 


122 N.J.L.J. Index Page 347 


Involuntary servitude provision violated 
when victim threatened by fear of physical 
restraint or injury or legal coercion. 


United States v. Kozminski, 86-2000, On 
writ of certiorari to the United States Court of 
Appeals for the Sixth Circuit, decided June 29, 
1988. 


122 N.J.L.J. Index Page 347 


Order po | extradited defendant im- 
munity from civil process not an appealable 
collateral order. 


Van Cauwenberghe v. Biard, 87-336, On 
writ of certiorari to the United States Court of 
Appeals for the Ninth Circuit, filed June 13, 
1988. 


122 N.J.L.J. Index Page 347 


Jury need not unanimously agree on exist- 
ence a mitigating factor. 


Mills v. Maryland, 87-5367, On writ of cer- 
tiorari to the Court of Appeals of Maryland, June 
6, 1988. 


122 N.J.L.J. Index Page 346 


Custodian of corporate records may 
resist subpoena for records on Fifth ys Theo 


ment grounds. 
Braswell v. United States, 87-3, On writ of 


certiorari to the United States Court of Appeals 
for the Fifth Circuit, decided June 22, 1988. 
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Failure to give cautionary instructions on 
eyewitness identification held harmless. 


Coy v. lowa, 86-6757, On appeal from the 
Supreme Court of Iowa, decided June 29, 1988. 


122 N.J.L.J. Index Page 346 


Compelling party to sign consent directive 
not violation of privilege against self- 
incrimination. 


Doe v. United States, 86-1753, On writ of 
certiorari to the United States Court of Appeals 
for the Fifth Circuit, decided June 22, 1988. 


122 N.J.L.J. Index Page 346 


Texas Special Issues neither precluded con- 
sideration of relevant mitigating circumstances 
nor unconstitutionally limited jury’s discretion 
in imposing the death penalty. 

Franklin v. Lynaugh, 87-5546, On writ of 


certiorari to the United States Court of Appeals 
for the Fifth Circuit, decided June 22, 1988. 


122 N.J.L.J. Index Page 346 


Evidence discovered during a legal search 
that is wholly independent of a prior illegal 
search is admissible. 


Murray v. United States, 86-995; 86-1016, 
On writs of certiorari to the United States Court 
of Appeals for the First Circuit, decided June 27, 
1988. 


122 N.J.L.J. Index Page 346 





' Miranda prohibits police-initiated _ inter- 
rogation of suspect on unrelated charge if 
suspect previously requested counsel. 


Arizona v. Roberson, 87-354, On writ of 
certiorari to the Court of Appeals of Arizona, 
Division Two, filed June 15, 1988. 
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District court may not dismiss indictment for 
unless errors 


Bank of Nova Scotia v. United States, 87- 
578; 87-602, On writs of certiorari to the United 
States Court of Appeals for the Tenth Circuit, 
decided June 22, 1988. 


122 N.J.L.J. Index Page 345 


R. 3:5-7(d), which permits a defendant to 
appeal from the denial of a motion to suppress 
after pleading guilty, applies only to physical 
evidence and not to oral and written statements 
even when alleged to be the fruits of a violation 
of his fourth amendment rights; defendant’s 
guilty constituted a waiver of his challenge 
to the admissibility of his statements. 


Appellate ; State v. Robinson, A- 
533-8514; opinion by Stern, J.A.D.; decided 
April 12, 1988; approved April 20, 1988; in 
Opinions Approved column May 19, 1988. 
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CRIMINAL PROCEDURE — MERGER 


If there should have been a merger here, 
defendant is not barred from seeking post- 
conviction relief, but the ture created 
separate and distinct offenses for burglary and 
a sexual assault committed during a 
and defendant’s convictions for those o' enses 
do not merge; if the reasoning in Ramos were 
applied, there would be little to deter a sexual 
assault during a crime listed in N.J.S.A. 2C:14- 
2a(3). 


Appellate Division; State v. Adams, A- 
1785-86T4; opinion by Petrella, P.J.A.D.; deci- 
ded July 27, 1988; approved August 16, 1988; in 
Opinions Approved column August 25, 1988. 
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CRIMINAL PROCEDURE — MUNICIPAL 
COURTS 


A municipal court judge must apply the 
presumption of non-incarceration for persons 
not previously convicted of a crime as set forth 
in N.J.S.A. 2C:44-1(e), and must also state his 
reasons for withholding or imposing impris- 
onment as required by R. 3:21-4(e), which is 
applicable to municipal court proceedings. 


Law Division; State v. LeSane, No. 87- 
0411; opinion by Minuskin, J.S.C.; decided 
November 20, 1987; approved August 2, 1988; in 
Opinions Approved column August 18, 1988. 
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CRIMINAL PROCEDURE — PRIVILEGE 


A statement made by defendant’s wife as 
part of a Uniform Defendant Intake Report 
was properly used to impeach her testimony at 
defendant’s trial; even if there is a basis for an 
agreement among the Public Defender’s Office, 
the Prosecutor and the Presiding Judge of the 
Criminal Part that such statements would re- 
main confidential, it would only bar the use of 
~ wife’s UDIR statement in a trial against 

2 


Appellate Division; State v. Shahamet, A- 
4379-86T4; opinion by Skillman, J.A.D.; decided 
October 26, 1988; in Opinions Approved column 
November 17, 1988. 
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CRIMINAL RESTRAINT — KIDNAPPING 


Defendant, whom the jury had not found 
guilty of second kidnapping, could not 

properly be convicted of ‘‘holding another in 
voluntary servitude’ as a lesser-included of- 
fense here, where he had helped a bounty 
hunter physically restrain (without risk of 
serious bodily harm) a bail jumper’s girlfriend 
(in hopes of making her reveal his where- 
abouts); the ‘‘deemed to be’’ sentence in 
N.J.S.A. 2C:13-2 expands and clarifies (out of 
concern for migrant laborers) what is ‘‘in- 
voluntary’’ — it does not dispense with the 
requirement that the State show servitude as 
well (whether double jeopardy bars a renewed 
prosecution of false imprisonment, also charged 
rd a lesser-included offense, is not reached 

re). 


Appellate Division; State v. Marchand, A- 
4185-86T4; opinion by King, P.J.A.D.; decided 
August 4, 1988; approved August 25, 1988; in 
Opinions Approved column September 1, 1988. 
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CY PRES 
(See also Charitable Trusts) 





DAMAGES 
(See also Civil Rights, Comparative Negli- 
gence, Consumer Fraud) 


DAMAGES — FAMILY LAW — PER QUOD 
CLAIMS 


Neither New Jersey precedent nor statute 
prohibits » parents per quod claim for the 
6 ene ae society, and 
reasons given in cases in other jurisdictions 
permi it are enlightened and equitable; the 
parents of a child who is in a permanent semi- 
comatose state as a result of medical 
are awarded $50,000 for the loss of his com- 
panionship and society during his minority. 


Law Division; Davis et al v. Elizabeth 
General Medical et al, L-066624-84; opinion 
by Menza, J.S.C.; decided July 22, 1988; ap- 
proved September 23, 1988; in Opinons Approved 
column October 6, 1988. 
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DAMAGES — MATRIMONIAL LAW 
The “ a h’’ in Amato and in 
the concurring opinion in Harmon is consistent 
with the underlying rationale of the 1980 
amendment to N.J.S.A. 2A:34-23 that excluded 
= and inheritances from equitable distribu- 
» indicating that the Legislature did not 
peel as expansive an interpretation of 
‘‘property’’ as Painter and Kruger gave it; 
subsequent constructions should be sensitive to 


inherently personal that they may not properly 
be treated as marital property. 


The portion of a settlement for personal 
injuries that is intended to compensate for lost 
earnings and medical expenses is subject to 
equitable distribution but the remainder, which 
is intended to compensate for personal pain, 
suffering, and the mental and physical dis- 
abilities of the injured spouse and for the loss 
of consortium or services suffered by the un- 
injured spouse, is not distributable; each spouse 
will have the burden of showing what portion 
represents such compensation and, to the extent 
that they fail to prove that a portion represents 
their separate property, it shall be classified as 
a marital asset subject to distribution. 


Supreme Court; Landwehr v. Landwehr, A- 
92 Sept. 1986; per curiam opinion; dissent by 
O’Hern, J.; decided August 1, 1988. 
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DEATH BY AUTO — CRIMINAL PRO- 
CEDURE 


The motion judge who denied severance to 
two drivers charged with death by auto could 
not have anticipated how their antagonistic 
defenses developed, and the trial judge cor- 
rectly granted their post-conviction motions for 
new and separate trials, particularly in light of 
her permitting comment on one defendant’s 
pre-arrest silence and her failure to charge 
concerning lesser-included traffic offenses. 


late Division; State v. Brown et al, 
A-4587-87T1; opinion by Dreier, J.A.D.; decided 
October 25, 1988; in Opinions Approved column 
November 10, 1988. 


122 N.J.L.J. Index Page 1445 


DEATH BY AUTO — MOTOR VEHICLES 


Reckless and careless driving are lesser in- 
cluded offenses in a trial of a charge of death 
by auto; DeLuca involved double jeopardy, and 
did not undermine the precedential effect of 
Saulnier. 


Appellate Division; State v. Muniz, A-3456- 
86T4; opinion by Skillman, J.A.D.; decided 
September 13, 1988; approved October 14, 1988; 
in Opinions Approved column October 27, 1988. 
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DEATH BY AUTO — SENTENCING 


A literal reading of N.J.S.A 2C:11-5b is 
rejected as absurd, and the proper approach 
for sentencing a defendant convicted of death 
by auto while under the influence is outlined; 
the statute can be harmonized with the Code’s 
purpose of uniform sentencing by interpreting 
it to mean that the defendant must be deprived 
of liberty for at least 270 days by imprisonment 
without parole, by community-related service, 
or by a split sentence containing the two. 


Appellate Division; State v. Pineda, A- 
5072-86T4; opinion by Brody, J.A.D.; decided 
August 18, 1988; approved September 9, 1988; in 
Opinions Approved column September 22, 1988. 


122 N.J.L.J. Index Page 1042 


DEATH PENALTY 


The trial court erred by denying defendant’s 
motion to preclude the death penalty based on 
the State’s failure to prove that she had com- 
mitted the homicidal act by her own conduct. 


Supreme Court; State v. Moore, A-31 Sept. 
Term 1987; opinion by Garibaldi, J.; concur- 
rence by Handler, J.; decided October 26, 1988; 
- —_— Approved column November 10, 
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eS eee aay a 


knowingly causing ‘‘serious bodily injury 
sulting in death” under N.J.S.A. 3c: 11-3(a)(1) 


under those provisions — may not be subjected 
to the death penalty because the infliction of 
capital punishment on one who did not intend 
his victim’s death would be disproportionate, 
violating the state constitution’s prohibition of 

t; it is not clear 
ury’s verdict was in this 
case, so defendant’s capital-murder conviction 
is reversed and remanded for a new trial. 


Where, as here, greed, anger, revenge or 
other similar motive for a murder is present, 
the (c)(4)(c) depravity factor should not be 
submitted to the jury in the penalty phase. 


The sentencing court or jury may not con- 
sider a co-defendant’s sentence as a mitigating 
factor under N.J.S.A. 2C:11-3(c)(5)(h). 


Supreme Court; State v. Gerald, A-6 Sept. 
Term 1986; opinion by Clifford, J.; concurring 
opinion by O’Hern, J.; partial dissent by 
Handler J.; decided October 25; in Opinions 
Approved column November 3, 1988. 
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The trial court’s refusal to charge aggravated 
manslaughter was not error and defendant’s 
conviction for murder is affirmed; however, the 


improprieties in the penalty phase of the trial 
compel the reversal of the sentence of death, 


and the matter is remanded for resentencing. 


Supreme Court; State v. Rose, A-36 Sept. 
Term 1987; opinion by Stein, J.; concurring 
opinion by Clifford, J.; partial dissents by 

i yr J.; decided Sep- 
tember 22, 1988. 
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None of the errors claimed by defendant 


factors balanced, a retrial of the penalty phase 
is required. 


In the future, a defendant will be permitted 
to make a brief unsworn statement in mitiga- 
tion to the jury at the close of the evidence in 
the penalty phase; he may not rebut any facts 
in evidence, deny guilt, or voice remorse that 
contradicts evidentiary facts (corrective action 
could include comment by court or prosecutor 
or reopening for cross examination). 


Supreme Court; State v. Zola, A-30 Sept. 
Term 1987; opinion by O’Hern, J.; partial dis- 
sent by Handler, J; decided August 16, 1988. 
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It is strongly recommended that the Attorney 
General and the various county prosecutors, in 
consultation with the Public Defender, adopt 
guidelines for use throughout the state by 
prosecutors in determining the selection of 
capital cases. 


Defendant’s murder conviction is affirmed; 
however, because the trial court erred in re- 
quiring that the mitigating factor must out- 
weigh the aggravating factors for a sentence of 
less than death to be imposed, and in requiring 
that the jury must unanimously on the 
existence of a mitigating factor, the sentence of 
death is reversed and remanded for a new 
sentencing proceeding. 


Mitigating factors must be introduced, re- 
gardless of the defendant’s position, and cases 
may arise in which the trial court may have to 
compel defense counsel to present mitigating 
evidence despite a client’s instructions to the 
contrary. 


Supreme Court; State v. Koe datich, A-1 
Sept. Term 1987; opinion by Garibaldi, J.; 
dissents by Clifford, J., and Handler, J.; decided 
August 3, 1988. 
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DEATH PENALTY — AGGRAVATING 
FACTORS 

The use of the same evidence to support two 
aggravating factors is pe (here, evi- 
dence of sexual assault could have been used to 
support the factor that the murder was com- 
mitted during the commission of a sexual 
assault, as well as the factor that the murder 
involved aggravated assault, torture or dep- 
ravity of mind), provided the court advises the 
jury that it should not simply compare the 
number of aggravating factors against the 
number of mitigating factors, that it is consid- 
ering the same facts more than once, and that 
it should be cognizant that the same facts are 
— used to prove more than one aggravating 
factor. 


Supreme Court; State v. Bey (Bey Il), A-5, 
Sept. Term 1986; opinion by Pollock, J.; dissent 
by —" J. and Handler, J.; decided August 
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DEATH PENALTY — EVIDENCE — PHO- 
OGRAPHS 


T 

phs of the victim’s body may be 
edutatiio te establish the aggravating factor 
that the crime involved torture, depravity of 
mind or an aggravated battery as proof of 
intent to inflict severe pain or to show — 
tion after death; pictures of gruesome details 
unrelated to defendants’ state of mind should 
be excluded. 


Supreme Court; State v. Bey (Bey Il), A-5, 
Sept. Term 1986; opinion by Pollock, J.; dissent 
by Clifford, J. and Handler, J.; decided August 
2, 1988. 
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DEATH PENALTY — INSTRUCTIONS 

The trial court must be careful not to dilute 
the jury’s sense of responsibility for determin- 
ing the appropriateness of the death penalty — 
the court should not instruct the jury that it 
can avoid the ultimate determination of 
whether defendant shall live or die merely by 
making factual findings; here, the instruction 
that if the jury failed to find any mitigating 
factors the defendant would be sentenced to 
death could reasonably have left the jury with 
the impression that its function was merely to 
determine the existence of aggravating and 
mitigating factors; failure to instruct the jury 
that a consequence of not finding any mitigat- 
ing factors meant that the jury thought that the 
death penalty was a fitting and appropriate 
punishment was reversible error. 


The requirement that capital sentencing not 
preclude consideration of relevant mitigating 
factors requires an explanation of how the 
evidence can mitigate the imposition of the 
death penalty; here, the trial court should have 
made it clear that the attempt to establish the 
existence of mitigating factors was not to justify 
or excuse defendant’s conduct, but to present 
extenuating facts his life, character 
or circumstances the murder that 
would justify a sentence less than death; in- 
structions that merely repeat verbatim the lan- 
guage of the Death Penalty Act generally in- 


adequate. 


Failure to advise the jury that it could 
properly consider sympathy and compassion 
engendered by the mitigating factors found to 
exist was not error where the instructions did 
not preclude the jury from considering sympa- 
thy generally; if the court communicates the 
function of mitigating factors, failure to explain 
the proper role of sympathy and mercy should 
not cause a juror to misunderstand the legi- 
timate use of those feelings. 


Where the trial court failed to inform the 
jury of its option of returning a nonunanimous 
verdict that would have resulted in a minimum 
term of 30 years without parole, and the jury 
never indicated a substantial likelihood that 
absent the error it would have reached a 
verdict other than death (here, the jury re- 
turned a unanimous verdict in 53 minutes), the 
defendant may undergo a second capital sen- 
tencing proceeding rather than being sentenced 
as if the jury reached a nonunanimous verdict. 


Supreme Court; State v. Bey (Bey Ill), A-5, 
Sept. Term 1986; opinion by Pollock, J.; dissent 
by Clifford, J. and Handler, J.; decided August 
2, 1988. 
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DEATH PENALTY — JUDICIAL ERROR 
The same standard for determining whether 
error is reversible is to be applied in both 
capital and noncapital cases, i.e., a qualitative 
determination that considers, in the context of 
the entire case, whether the error was clearly 
capable of affecting either the verdict or sen- 
tence; the only exception involves constitutional 
violations, which by their very nature cast so 
much doubt on the fairness of the trial process 
that they can never be considered harmless. 


Supreme Court; State v. Bey (Bey 1), A-2 
Sept. Term 1987; opinion by Stein, J.; concur- 
rence by Handler, J.; decided August 2, 1988. 
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DEATH PENALTY — JURY CHALLENGES 
The standard for excluding a prospective 
juror for cause because of his views on capital 
punishment is whether the juror’s views would 
prevent or substantially impair the perform- 
ance of his duties in accordance with the 
instructions and his oath; this test is to be 
applied irrespective of whether the juror is an 
opponent or proponent of the death penalty. 


Where a prospective juror’s statements in- 
dicated that his capacity to deliberate imparti- 
ally was substantially impaired, failure by the 
trial court to excuse the juror for cause thereby 
requiring the defendant to exercise a peremp- 
tory challenge, was harmless error since the 
defense never exhausted its allotment of per- 
emptory challenges (the defense had 19 per- 
emptory challenges remaining); however, as the 
defendant approaches the exhaustion of his 
peremptory challenges, the trial court should 
be increasingly sensitive to the possibility of 
prejudice from its failure to dismiss the juror 
for cause. 


Supreme Court; State v. Bey (Bey Il), A-5, 





Sept. Term 1986; opinion by Pollock, J.; dissent 
by — J. and Handler, J.; decided August 
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 ? PENALTY — JUVENILES 

The Legislature never intended to subject 
juveniles to capital punishment, and did intend 
that its ameliorative amendment precluding the 
execution of juvenile offenders tried as adults 
be applied retroactively; also, notions of fun- 


* damental fairness would likewise demand ret- 


roactive application. 


Supreme Court; State v. Bey (Bey I), A-2 
Sept. Term 1987; opinion by Stein, J.; concur- 
rence by Handler, J.; decided August 2, 1988. 
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DEATH PENALTY — SENTENCING 

For the death penalty to be imposed, all 
aggravating factors must outweigh all mitigat- 
ing factors; this requires that the jury be 
unanimous in finding the existence of any 
mitigating factors in order to establish that the 
existence of the factors beyond a reasonable 
doubt, but does not require that the jury be 
unanimous in finding the existence of any 
mitigating factors — as long as one juror 
believes in the existence of a mitigating factor, 
that juror must be allowed to independently 
engage in the weighing process in order to 
conclude beyond a reasonable doubt that the 
aggravating factors outweigh the mitigating 
factors; here, the charge that all 12 jurors must 
agree as to the existence or non-existence of 
mitigating factors prevented each juror from 
considering any mitigating factor unless all 
other jurors agreed that the factor existed, and 
was reversible error. 


Supreme Court; State v. Bey (Bey Il), A-5, 
Sept. Term 1986; opinion by Pollock, J.; dissent 
by Clifford, J. and Handler, J.; decided August 
2, 1988. 
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DECLARATORY JUDGMENTS 
(See also ATLA) 


DEFAMATION 
(See also Attorneys) 


DEFAMATION — EMOTIONAL DISTRESS 
— OBITUARIES 


The mere publication of an improvident 
obituary is not defamatory, nor does it fall into 
those limited exceptions in which recovery is 
permitted for the negligent infliction of emo- 
tional distress, and the trial court correctly 
dismissed this complaint; the shock plaintiff 
may have felt in reading the (not un- 
complimentary) notice of her death was neces- 
sarily quickly dissipated by her certain knowl- 
edge that it was premature. 


Appellate Division; Decker et al v. The 
Princeton Packet, Inc. et al, A-6175-86T1; 
opinion by Bilder, J.A.D.; decided May 10, 
1988; approved May 25, 1988; in Opinions 
Approved column June 2, 1988. 
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DEFAULT JUDGMENTS 
(See also Civil Procedure, Comparative 
Negligence) 


DE MINIMIS 
(See also CDS) 


DE MINIMIS — JUVENILES 


N.J.S.A. 2C:2-11, the de minimis provision 
in the Code of Criminal Justice, does not apply 
to persons charged with juvenile delinquency 
(the Code of Juvenile Justice contains a variety 
of dispositions, including dismissal under 
2A:4A-43b). 


Appellate Division; State v. 1.B., A-3162- 
87T5; per curiam opinion; decided August 3, 
1988; approved September 29, 1988; in Opinions 
Approved column October 6, 1988. 


122 N.J.L.J. Index Page 1265 
(But see State v. B.Z. under CDS — DE 
MINIMIS — JUVENILES) 


DES 
(See also Collateral Estoppel) 


DIMINISHED CAPACITY — MANS- 
LAUGHTER 

The trial court committed reversible error in 
failing to charge diminished capacity here, 
where the evidence could justify a finding that 
defendant did not have the ‘‘reckless”’ state of 
mind required to prove aggravated mans- 
laughter and manslaughter; the Legislature is 
invited to expeditiously review the fact that the 
Code provides only for the commitment and 
evaluation of those acquitted by reason of 
insanity, not for those acquitted by reason of 
mental disease or defect. 


Appellate State v. Juinta, A-1564- 
85T4; opinion by Stern, J.A.D.; decided May 9, 
1988; approved May 25, 1988; in Opinions 





Approved column June 2, 1988. 
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DISCOVERY — DISMISSALS 


Failure to move to vacate a dismissal within 
the 30-day limit set forth in R. 4:23-5(a) does 
not by itself bar vacating the dismissal; here, 
where plaintiff's delay in seeking to reinstate 
the complaint was at most 92 days from the 
expiration of the 30-day period, it could not be 
determined from the record that defendant 
demonstrated’ a deliberate and contumacious 
disregard of the court’s authority (defendant 
claimed that the delay was caused by problems 
with his former attorney), the extent to which 
plaintiff would be prejudiced was not examined 
by the motion judge, and, although there was 
some dereliction by plaintiff, suppression of the 
answer would expose defendant to substantial 
liability ($170,000), the matter was remanded 
to determine whether a less drastic sanction 
than dismissal would be more equitable in light 
of the circumstances. 


Appellate Division; Georgis v. Scarpa, A- 
4160-86T7; opinion by Gruccio, J.A.D.; decided 
July 6, 1988; approved July 21, 1988; in Opi- 
nions Approved column July 28, 1988. 
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DISCOVERY — SELF-INCRIMINATION 
There is no indication here that the State is 
manipulating a civil proceeding to obtain evi- 
dence against criminal defendants, and the trial 
court seems to have resolved the tension be- 
tween constitutional and civil rights in this civil 
fraud action entirely in favor of the defendants 
(some of whom have also been indicted) with- 
out any consideration for the rights of the civil 
claimants, who allege large losses in this stock 
venture; where, as here, relief is sought in a 
civil action to Pak poy continued injury to the 
not be stayed except in the 


circ 
these civil defendants (both indicted and uni- 
ndicted) may exercise their privilege against 
self-incrimination in discovery, they may not 
stay the civil proceedings until the conclusion of 
the criminal proceedings. 


Supreme Court; State et al v. Kobrin 
Securities, Inc. et al, A-166 Sept. Term 1987; 
opinion by O’Hern, J.; decided August 4, 1988. 


~ . 122 N.J.L.J. Index Page 708 


DISCRIMINATION) 
(See also Administrative Procedure) 


The New Jersey Law Against Discrimination 
does not preclude common-law redress for 
wrongful discharge based on sex discrimina- 
tion; however, the trial court should have 
granted defendant’s motion for judgment not- 
withstanding the verdict where plaintiff, a 
white male who alleged wrongful discharge, sex 
discrimination and libel after he was fired, 
proffered no evidence from which it can be 
inferred that defendant was an employer who 
discriminated against males, and that defend- 
ant dismissed him in order to give preference 
to a woman of equal or lesser qualifications. 


Appellate Division; Erickson v. Marsh & 
McLennan Co., Inc., A-477-86T1; opinion by 
Muir, J.A.D.; decided August 3, 1988; approved 
August 18, 1988; in Opinions Approved column 
August 25, 1988. 
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DISCRIMINATION — AIDS 


A person suffering from AIDS is protected 
by the Law Against Dis crimination, and since 
the Division on Civil Rights made a prima facie 
showing that the defendant-landlord refused to 
rent an a mt to three homosexuals be- 
cause he feared that they may later acquire 
AIDS he is preliminarily enjoined from renting 
the apartment while the administrative pro- 
ceedings were pending. 


Law Division; Poff v. Caro, No. L-28516-87; 
opinion by Humphreys, A.J.S.C.; decided March 
12, 1987; approved October 19, 1988; in Opi- 
nions Approved column October 27, 1988. 


122 N.J.L.J. Index Page 1328 


DISCRIMINATION — EMPLOYMENT RE- 
LATIONS 


Woolley, decided in 1985, was not a sharp 
break with prior law, and fundamental fairness 
would not bar its application to ntiffs’ 
claims that in 1983 defendant did not live up to 
workplace standards regarding compensation, 
grievances, etc. that it had voluntarily pro- 
mulgated. 


Where, as here, people with comparable 
skills, experience and _ responsibilities are 
transferred into a new position where they will 
perform substantially identical tasks for two 
years, the Equal Pay Act and the New Jersey 
Law Against Discrimination impose on man- 
agement an affirmative obligation to make 
certain that similarly situated women are not 
paid less than their male counterparts. 


The fact that one member of a protected 
group is not a victim of wage discrimination 
does not mean that the rest of the protected 


SUES EE eT 
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class is precluded from establishing dis- 
crimination. 


Division; Grigoletti et al v. 

Pharmaceuticai Corp. et al, A-4923- 

86T8; opinion by Long, J.A.D.; decided July 15, 

1988; approved August 12, 1988; in Opinions 
Approved column August 18, 1988. 
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DISMISSALS 
(See also Discovery) 


DISMISSALS — MUNICIPAL LAND USE 


Anfoatme Division; Dell’A v. Board of 
Adjustment of the City of Hoboken et al, 
A-0444-87T8; opinion by Scalera, J.A.D.; deci- 
ded May 18, 1988; approved June 2, 1988; in 
Opinions Approved column June 9, 1988. 
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DISTRIBUTION — WRONGFUL DEATH 


Law Division; Lovely v. Rahway Hospital 
et al, L-057212-85; opinion by Menza, J.S.C.; 
decided July 18, 1988; approved r 26, 
1988; in Opinions Approved column October 6, 
1988. 
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DOUBLE JEOPARDY — EVIDENCE 


conviction for felony murder had been re- 
versed) of the testimony of a witness at her first 
trial, who was not or declared una- 
vailable at the second trial, was reversible 
error; the appellate court need not examine the 
sufficiency of the remaining, 

evidence since the majority rule 
U.S. v. Harmon is adopted here: the incorrect 
receipt of evidence is mere trial error for 
double-jeopardy purposes and does not bar 


tt 


d 


Appellate Division; State v. Williams, A- 
917-85T4; opinion by Long, J.A.D.; decided 
June 22, 1988; approved July 12, 1988; in 
Opinions Approved column July 21, 1988. 
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DOUBLE JEOPARDY — MANDATORY 
JOINDER 


mandatory-. , the various law- 
enforcement authorities’ to handle the 
multiple growing out of defendant’s 
scheme to ud the company in 


April 14, 1988; approved April 20, 1988; in 
Opinions Approved column May 19, 1988. 
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State v. Hicks, A-3966- 
a opinion by Stern, J.A.D.; decided 

jovember 16, 1988; in Opinions Approved col- 
umn December 8, 1988. ac 
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Appellate Division; State v. Ettore, A-3814- 
86T4; per curiam (Judges Shebell and Gaynor) 
opinion; decided June 14, 1988; in Opinions 
Approved column October 6, 1988. 
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acquittal is to be entered. 


Appellate State v. Skillman, A- 
770-86T4; opinion by Scalera, J.A.D.; decided 
June 30, 1988; approved July 21, 1988; in Opin- 
ions Approved column July 28, 1988. 
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DRUNK DRIVING — EVIDENCE 
The State Police 


from the forensic chemist who per- 
formed the 
test, which is a example of an objective 


, J.S.C.; decided 
‘i approved May 17, 1988; in 
Opinions Approved column June 9, 1988. 
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DUE PROCESS 
(See also Cable Television) 


Since the second, properly-sworn-to sum- 
mons and complaint only stated one specific 
date on which defendant allegedly allowed his 
dogs to bark in violation of the township’s 
aa ae © ae 


were only filled in at the conclusion of the 
proofs) are reversed. 


Appellate Division; State v. Salzman, A- 
528-85T4; per curiam (Judges Coleman and 
O’Brien) opinion; decided October 27, 1987; 
approved October 6, 1988; in Opinions Approved 
column October 20, 1988. 
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— FORECLOSURES — 
TES 


e Division; Jefferson 
wee 407k, Lot 10, A-969-87T8; opinion by 
D’Annunzio, J.A.D.; decided September 28, 
1988; approved October 6, 1988; in Opinions 
Approved column October 13, 1988. 
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Law Division; State v. Saxon et al, Ind. No. 
86-11-0986; opinion by Serata, J.S.C.; decided 
January 27, 1988; approved April 22, 1988; in 
Opinions Approved column May 26, 1988. 
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Appellate Division; Schulman v. O’Reilly- 
Lando et al, A-5524-86T7; opinion by King, 
P.J.A.D.; decided August 4, 1988; approved 
August 18, 1988; in Opinions Approved column 
August 25, 1988. 
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seniority were 
c based on actual service rather than on 
ce tion in a area, and petitioner 


seniority 
had undergone a reduction in her hours. 


The State Board’s interpretation that under 
N.J.A.C. 6:3-1.10(b) (providing that periods of 
unpaid absences not exceeding 30 days shall be 
credited toward seniority) if 31 days are taken 
the entire 31-day period is excluded, is arbitr- 


ary 
Petitioner, a speech correctionist, did not 


Appellate Division; Cohen v. Emerson 
Board of Education et al, A-5356-86T8; opi- 
nion by Dreier, J.A.D.; decided May 31, 1988; 

roved June 15, 1988; in Opinions Approved 
column June 23, 1988. 
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‘wp. , A-3-87T7; opinion by 
Petrella, P.J.A.D.; decided May 13, 1988; ap- 
proved June 2, 1988; in Opinions Approved 
column June 9, 1988. 
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EDUCATION — LIMITATIONS OF AC- 
TIONS 


The State Board of Education acted reason- 


Se Sa ee ee 
monizing N.J.S.A. 18A:6-11 and -13 with 


N.J.A.C. 6:24-5.1(b), which tolls the 45 days 
which a local board must act on 
against a tenured employee for the three days 
for service and the 15 days given the employee 
a response, and in local 
to allow the full 15 days, even where (as 
) the employee advises before then that he 
not respond; the local board found prob- 
able cause for the Commissioner to hear the 
charges in this case within time. 


Appellate Division; In re Cowan, A-1115- 
86T7; opinion by Brody, J.A.D.; decided May 
17, 1988; approved May 25, 1988; in Opinions 
Approved column June 2, 1988. 
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: 


he 


EDUCATION — TAXES 
'y does not prevent enforcement 
lease 


Law Division; Newark Park Plaza Associ- 
ates, Ltd. v. City of Newark et al, No. W- 
8151-86; opinion by Higgins Cass, J.S.C.; deci- 
ded July 6, 1988; approved September 12, 1988; 
> — Approved column September 22, 
1988. 
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EDUCATION — SUNSHINE LAW 


Since the State College Governing Boards 
Association public funds, it must (in 
future) comply with the Open Public Meetings 


Act. 
Le ge Council of N.J. State 
Locals, /AFL-CIO v. N.J. State 
College Governing Bds. Ass’n, A-1164- 
87T7; opinion by Stein, J.S.C. (t/a); decided July 
20, 1988; approved August 9, 1988; in Opinions 
Approved column August 18, 1988. 


122 N.J.L.J. Index Page 928 
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Because N.J.S.A. 19:29-3, requiring that a 
contest petition be filed ‘“‘within 10 days after 
the result of any recount has been determined 
or announced,’”’ does not define the words 
‘‘determined or announced,’”? when a judge 
orders a recount ‘‘to be publicly made under 
his direction by the County Board,”’ pursuant 
to 19:28-3, good practice requires that the 
recount order provide for the act which con- 
stitutes the announcement or determination; 
here, because the recount order did not provide 


petition was within time; also, where a 
violation of the election statutes invites criminal 
penalties (here, the challengers claimed that the 


election winner made a false claim of domicile), 
the claims must be established by clear and 
convincing evidence. 


Law In re Contest of Election of 
Sheldon S. Evans et al, No. W-30211-87; 
opinion by Haines, A.J.S.C.; decided June 10, 
1988; approved August 12, 1988; in Opinions 
Approved column August 25, 1988. 
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EMOTIONAL DISTRESS 
(See also Banks, Defamation) 


EMOTIONAL DISTRESS — LANDLORD 
AND TENANT 


A direct action for intentional infliction of 
emotional distress may be brought as a sepa- 
rate tort in which the plaintiff must prove that 
(1) the actor intended to inflict emotional 
distress on the plaintiff or acted in reckless 
disregard of a high degree of probability that 
severe emotional distress will follow, (2) the 
conduct was extreme and outrageous, (3) the 
actions of defendant were the cause of plain- 
tiff’s emotional distress, and (4) the emotional 
distress which was sustained by plaintiff was 
severe and not idiosyncratic; a cause of action 
for intentional infliction of emotional distress 
may exist between tenants and their landlord 
when the conduct of the landlord is sufficiently 
outrageous to support the claim. 

Appellate Division; 49 Prospect Street 
Tenants Association et al v. Sheva Gar- 

Inc. et al, A-3592-85T8; A-3744-85T8, 
A-3843-85T8; opinion by O’Brien, J.A.D.; 
decided August 22, 1988; approved September 9, 
1988; in Opinions Approved column September 
22, 1988. 
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EMPLOYMENT 
(See also Discrimination) 

Disparate impact analysis may be applied to 
subjective or discretionary promotion system. 


Watson v. Fort Worth Bank & Trust, 86- 
6139, On writ of certiorari to the United States 
Court of Appeals for the Fifth Circuit, decided 
June 29, 1988. 
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District court may hear constitutional chal- 
lenge to dismissal of CIA employee. 


Webster v. Doe, 86-1294, On writ of certiorari 
to the United States Court of Appeals for the 
District of Columbia, filed June 15, 1988. 
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EMPLOYMENT — MUNICIPAL AUTHOR- 
ITIES 


The provisions of the Local Authorities Fiscal 
Control Law, under which the municipality 
dissolved the water authority with which plain- 
tiff had a five-year employment contract as 
executive director, do not require the successor 
water-and-sewage authority to assume that 
contract and the decision to terminate it was 
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not an abuse of discretion. 


Supreme Court; Stone v. Old Bridge et al, 
A-102/103 Sept. Term 1987; opinion by Handler, 
J.; decided June 30, 1988; in Opinions Approved 
July 14, 1988. 
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EMPLOYMENT — MUNICIPALITIES 
N.J.S.A. 40A:9-165 requires that an assessor 
receive an increase commensurate with in- 
creases given other employees unless there is 
good cause. shown by a municipality why the 
assessor should not receive such an increase; 
here, a refusal by the tax assessor to file bi- 
weekly reports with the mayor, which impinge 
on his activities as assessor, did not constitute 
good cause for giving the tax assessor a smaller 
increase than that given to other employees. 


Law Division; Association of 
M of et al 


v. Township of Mullica et al, W-601-87E 
PW; opinion by Rimm, J.T.C. (t/a); decided 
April 7, 1988; approved June 10, 1988; in 
Opinions Approved column June 23, 1988. 
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EMPLOYMENT — WAIVER — WRONGFUL 
DISCHARGE 

To the extent that plaintiff alleges a contract 
for life employment based on an oral statement 
made to him by the ident and executive 
vice-president (in order to induce plaintiff to 
forgo an offer from another company and 
remain with defendant) that plaintiff would 
have a job for the rest of his life, that claim is 
barred by Savarese; to the extent that plaintiff 
alleges that his employer made an oral promise 
to terminate his employment for cause only, 
that claim should be analyzed by those con- 
tractual principles that apply when the claim is 
one that an oral 


special contract with a particular employee and 
not a general agreement covering all employees. 
(Here, plaintiff has presented a material issue 
of fact concerning whether his employer orally 
promised to discharge him for cause only.) 

Summary judgment was improper on the 
basis of defendant’s argument that plaintiff 
waived his claim of wrongful termination by 
depositing four severance checks given to him 
at the time he was fired, where plaintiff as- 
serted that he was never advised by defendant 
that acceptance of the checks constituted a 
waiver of his claims. 


Supreme Court; Shebar v. Sanyo Business 
Systems Corp., A-111; Sept. Term 1987; opi- 
nion by Garibaldi, J.; decided August 4, 1988. 
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ENGINEERS — WRONGFUL DEATH ACT 

Summary judgment was properly granted, in 
this wrongful-death case, in favor of the engi- 
neer who had been engaged solely to prepare 
drawings and documents required by DEP, not 
to go through the chemical-processing plant as 
a safety engineer and advise decedent’s em- 
ployer about correcting hazards unrelated to 
environmental concerns. 


Appellate Division; Sykes v. Propane 
Power Corp. et al, A-416-87T8; opinion by 
Michels, P.J.A.D.; decided May 6, 1988; ap- 
proved May 25, 1988; in Opinions Approved 
column June 2, 1988. 
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ENTERTAINMENT LAW — TICKET 
SCALPING 

The enactment of the anti-ticket-scalping 
statute, by addressing the abuses found to exist 
in the reselling of tickets, is reasonably related 
to a proper legislative purpose and promotes 
the public welfare without discrimination or 
arbitrariness, and, therefore, does not violate 
due process of law; ae: assuming that 
tickets were normally in neighboring 
states, the resulting burden te interstate com- 
merce would not be excessive, and the legi- 
timate governmental interests would cloak the 
statute with validity despite any effect on the 
commerce clause; finally, the statute does not 
violate the contract clause since there is an 
absence of a pre-existing contract and the 
exercise of police power to control ticket prices 
is legitimate, nor does the statute violate the 

equal protection clause on the basis of Tick- 
etron’s and its successor Ticket World’s con- 
tract with the Sports and Exposition Authority, 
or on the basis of the statute’s exemption of 
various nonprofit and political organizations. 
Appellate Division; New Jersey Associ- 
ation of Ticket Brokers et al v. Ticketron 
et al, A-1621-86T7 and A-2211-86T7; opinion 
by Gaynor, J.A.D.; decided June 30, 1988; 
approved July 14, 1988; in Opinions Approved 
column July 21, 1988. 
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ENTIRE-CONTROVERSY DOCTRINE — 
PINELANDS — SETTLEMENTS 


The settlement doctrine outweighs the entire- 





controversy doctrine in this case, and the 
Pinelands 2: Cometilon’s argument that plain- 
tiffs’ complaint alleging various transgressions 
and arbitrary actions should be dismissed be- 
cause those issues should have been raised in 
restraining action it brought against plain- 
tiffs in 1985 is rejected; issues raised now were 
unknown or had not matured when the consen 
order was signed. 


z 


Division; Haas v. New Jersey 

Comm’n, C-6943-87; opinion by 
Haines, A.J.S.C.; decided February 1, 1988; 
approved August 25, 1988; in Opinions Approved 
column October 13, 1988. 
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ENVIRONMENTAL PROTECTION 
, Bottle Bills, Com- 


A detinning plant _— operated on a closed 
and covered landfill is responsible for the 
cleanup of surface contamination associated 
with its operation under the Environmental 
Cleanup Protection Act (ECRA), but has no 
— responsibility under ECRA or the Solid 

aste Management Act (SWMA) for the - 
pe landfill; the fact that the plant is 
located on top of a former solid waste landfill 
does not make it part of the closed landfill or 
subject to SWMA, thereby excluding it from 
the definition of an ‘‘industrial establishment’ 
under ECRA. 


Appellate Division; In the Matter of 
Vulcan Materials Company, ECRA Case # 
84379, A-0473-86T7 and A-6188-86T7; opinion 
by Coleman, P.J.A.D.; decided May 24, 1983; 
approved June 6, 1988; in Opinions Approved 
column June 16, 1988. 
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The township had no right to a_ public 
hearing prior to the issuance by the DEP of a 
Master Performance Permit for the construc- 
tion and operation of a transfer station where 
the four criteria of N.J.A.C. 7:26-1.10(b) had 
been met. 


Appellate Division; Twp: of Mount Olive v. 

of Environmental Protection 
et al, A-1167-87T5; opinion by Furman, 
P.J.A.D.; decided May 19, 1988; approved June 
oa in Opinions Approved column June 9, 
1988. 


122 N.J.L.J. Index Page 530 


ENVIRONMENTAL PROTECTION — JU- 
RISDICTION — LIMITATIONS OF AC- 
TIONS — RECYCLING 


The county’s program, as required by the 
exemption provision in the Mandatory Recycl- 
ing Program, was ‘‘established and im- 
plemented’”’ but the county would still have to 
satisfy the market criteria for its claimed ex- 
emption from having to give plaintiff, already 
engaged in the business of recycling, ‘‘priority 
consideration’’; however, plaintiff’s challenge is 
to DEP’s approval of the county’s plan and 
should have been brought in the Appellate 
Division (it cannot be transferred because it 
was untimely filed). 


Law Division; Kohlbrenner Recycii 
terprises, Inc. v. Burlington County Bd. of 
Chosen Freeholders, L-82093-87; opinion by 
Haines, A.J.S.C.; decided August 5, 1987; in 
Opinions Approved column November 10, 1988. 
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ENVIRONMENTAL PROTECTION — MU- 
NICIPAL LAND USE 


The planning board did not act unreasonably 
or violate the settlement agreement between the 
township and the Public Advocate in deciding 
that the nature and extent of the repairs and 
modifications to the dam and reservoir on the 
site, which are required by DEP, create so 
much uncertainty as to the developers’ storm- 
water-management pian that their site plan 
cannot be approved at this time. 


6001-78 P.W.; opinion by Skillman 1S.C.; 
decided July 29, 1988; in Opinions Approved 
column November 3, 1988. 
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ENVIRONMENTAL PROTECTION — MU- 
NICIPAL LAND USE — REAL ESTATE 


An ordinance which rezoned for residential 
use landlocked property that was previously 
zoned in an Open Space Zone District and fell 
within the definition of ‘‘recreation and con- 
servation ”? under the Green Acres 
Act, and which was adopted after the munici- 
pality entered into a development project 
agreement whereby the municipality received 
Green Acres funding, invalidated both N.J.S.A. 
13:8A-47(b) and the agreement which prohibit 
the municipality from disposing of lands held 
for recreation or conservation purposes, or 
using them for any other purpose, at the time 
funds are received; also, the sale of the prop- 
erty to a contiguous owner pursuant t0 404: 12- 
13(5) was impermissible since the landlocked 





status of the 28.67-acre property did not make 
it “less than the minimum size required for 
development.”’ 

a Kauffman et al v. Mayor 
and of the Borough of North 
Haledon -ry al, No. L-076513- 86PW; opinion 
by Salerno, J.S.C.; decided July 25, 1988; in 
Opinions Approved column December Ze, 1988. 
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ENVIRONMENTAL PROTECTION — 
PARKS 


The executive branch did not exceed its 
authority when it leased park lands to the 
Liberty State Park Development Corporation to 
develop a gin marina. 


ee a y City et al v. 
et a nee A-98- Pe Tolsien by King, 
P.J.A.D.; decided April 25, 1988; approved 
August 9, 1988; in Opinions Approved column 
August 18, 1988. 
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ENVIRONMENTAL PROTECTION — 
TERRITORIAL JURISDICTION 
The Federal Solid Waste Disposal Act waives 
sovereign immunity for acts by the federal 
government, its agencies and offices, but in no 
way acts as a blanket relinquishment of juris- 
diction by the federal ss over its own 
land; since the acts alleged in this indictment 
occurred in 1982 (before the secession of fede. 
ral jurisdiction resulting from EPA approval of 
New Jersey’s solid-waste program) and since 
the State did not proffer any evidence of when 
the United States had acquired the land on 
which defendant allegedly abandoned hazard- 
ous waste and, if acquired after 1940, that 
there had not been a federal acceptance of 
jurisdiction over it pursuant to 40 U.S.C.A. § 
255, thereby allowing the State to enforce New 
Jersey’s criminal laws on land owned by the 
U.S., defendant’s motion to dismiss counts 4 
and 8 for failure to prove the territorial- 


jurisdiction element of N.J.S.A. 2C:17-2 is 


granted. 

Law Division; State v. Ingram, SG) 113-83- 
3; opinion by Holston, J.S.C.; decided March 23, 
1988; approved June 27, 1988; in Opinions 
Approved column July 7, 1988. 
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ENVIRONMENTAL PROTECTION — 
TAXES 


The difficult question of determining the 
proper method for assessing the value of real 
property that is subject to governmentally- 
imposed requirements for environmental 
cleanup cannot be answered by simply deduct- 
ing the cost of the cleanup from a putative 
value of the property; the sound measure of the 
adjustment is left to the competence of the 
appraisal community and, if an assessor’s 
methodology is patently defective in that it 
ignores the effect of those regulatory forces, the 
Tax Court can properly account for them in its 
determination of market value. 


Supreme Court; Inmar Associates, Inc. v. 
Borough of Caristadt etc., A-76/77 Sept. 
Term 1987; opinion by O’Hern, J.; decided 


October 13, 1988. 
122 N.J.L.J. Index Page 1110 


EQUAL PROTECTION — WRONGFUL 
DEATH 


The preclusion of unmarried cohabitants 
from recovery under the Wrongful Death Act 
does not offend principles of due process, and 
plaintiff cannot successfully contend that a 
denial of equal protection would occur because 
the children born to her and decedent, who can 
recover, would, unlike legitimate children, have 
to bear costs of her future medical care that 
she was unable to recover; the recovery of 
punitive damages under the Act does not de- 
pend on the needs of the claiming survivors. 


Appellate Division; Sykes v. Propane 
Power Corp. et al, A-416-87T8; opinion by 
Michels, P.J.A.D.; decided May 6, 1988; ap- 
proved May 25, 1988; in Opinions Approved 
column June 2, 1988. 
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ESCAPE 
(See also Duress) 


ESTATES — TAXES 


One must be just in paying taxes due under 
the law — one need not be generous; dis- 
claimers under a will that do not require court 
approval are legitimate even if their sole pur- 
pose is tax avoidance, and so (differing from 
Horowitz) are such disclaimers when they re- 
quire court approval; since this disclaimer will 
not materially prejudice the rights of creditors 
(here, the taxing authorities) or the bene- 
ficiaries, N.J.S.A. 3B:9-4, authorization is 
granted. 


Law Division; In re Estate of Schock, 
145263; opinion by McGann, J.S.C.; decided 
March 14, 1988; approved May 24, 1988; in 
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Opinions Approved column June 2, 1988. 
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ETHICS 
(See also Attorneys) 


ETHNIC TERRORISM — EVIDENCE 
Given the specific charges of ethnic ter- 
rorism, evidence that, a month before threat- 
ening graffiti was painted on the home of the 
black victims, defendant had poured 
the gas tanks of their cars and had uttered 
derogatory ethnic slurs was admissible and the 
prosecutor’s comments on this were per- 
missible; while personal attitudes about race 
generally have no place in the courtroom and 
comments regarding them should generally be 
prohibited, defendant’s purpose or intent was 
relevant to the elements of N.J.S.A. 2C:33-10 
and -11 charged in this case. 


Appellate ; State v. Davidson, A- 
3291-86T4; opinion by Stern, J.A.D.; decided 
May 5, 1988; approved May 24, 1988; in Opin- 
ions Approved column June 2, 1988. 
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ETHNIC TERRORISM — JURIES 

There is no constitutional infirmity in deny- 
ing a defendant’s request to waive trial by 
jury; the discretion related to the judge’s ‘‘ap- 
proval’’ of a waiver required by R. 1:8-1(a) 
must be exercised after an evaluation of all the 
circumstances, including a recognition of the 
fact that jury trials are the preferred mode of 
fact-finding in criminal cases, and the trial 
judge did not abuse her discretion in not ap- 
proving defendant’s request for a bench trial 
on these charges of ethnic terrorism. 

Although a trial on charges of ethnic ter- 
rorism may be highly emotional there are 
mechanisms for ensuring an impartial jury, 
such as a thorough and specific voir dire 
dealing with bias; defendant does not claim 
that this voir dire was inadequate. 


Appellate Division; State v. Davidson, A- 
3291-86T4; opinion by Stern, J.A.D.; decided 
May 5, 1988; approved May 24, 1988; in Opin- 
ions Approved column June 2, 1988. 
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(But see State v. Fiorilla under Juries) 


EVIDENCE ‘ 

(See also Administrative Law, Double 
Jeopardy, Drunk Driving, Ethnic 
Terrorism) 


Where a co-conspirator’s hearsay statements 
are admitted into evidence against the defend- 
ant under Fed. R. Evid. 801(d)(2)(E), Fed. R. 
Evid. 806 permits the defendant to impeach the 
credibility of the declarant regardless of 
whether or not the defendant had deposed him. 


United States v. Wali, No. 88-5024; On 
appeal from the United States District Court for 
the District of New Jersey; opinion by 
Higgenbotham, U.S.C.J.; filed November 3, 
1988. 


122 N.J.L.J. Index Page 1622 


Where, as here, the only reason for the 
State’s witness to refer to an informant’s tip 
leading to the defendant’s arrest is to place 
before the trier of fact, directly or indirectly, 
the truth of the informant’s incriminating 
statement, the evidence is inadmissible hearsay 
and also violates the Sixth Amendment right of 
confrontation; since the only basis for the 
conviction here was an inference drawn from 
the identity of the informant, who is now dead, 
defendant’s conviction for possession of CDS is 
reversed. 


Appellate Division; State v. Baker etc., A- 
4795-86T4; opinion by Brody, J.A.D.; decided 
October 17, 1988; in Opinions Approved column 
November 10, 1988. 
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The absolute right of a defendant to in- 
troduce character evidence unlimited by Evid. 
R. 4 considerations is confined to character 
evidence relating to the defendant, and de- 
fendant’s proffered evidence concerning the 
reputation for veracity of the State’s witnesses 
was subject to Evid. R. 4; since there was 
physical evidence of sexual abuse here, and the 
witnesses in question were subject to full cross- 
examination, any error in the exclusion of the 
proffered opinion and reputation evidence was 
harmless. 


Appellate Division; State v. Taylor, A-4123- 
85T4; opinion by Dreier, J.A.D.; decided July 
21, 1988; approved August 12, 1988; in Opinions 
Approved column August 18, 1988. 
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The two crimes had similar unusual and 
distinctive features, and the ivial judge did not 
abuse his discretion in admitting evidence of 
defendant’s participation in a later robbery to 
show his identification as a participant in the 
felony murder for which he was tried here; 
other jurisdictions have recognized that a per- 
petrator’s disguise or unusual mode of dress 
eo AB ange yo Tags pede Range dh 
introduction of evidence of another crime to 
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establish identity. 





Appellate e Division; State v. Porambo, A- 
2472-84T4; opinion by Skillman, J.A.D.; decided 
July 18, 1988; approved August 12, 1988; 
Opinions Approved column August 18, 1988. 
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Appellate Division; State v. Onysko, A- 
5036-85T4; opinion by O’Brien, J.A.D.; decided 
July 22, 1988; approved August 9, 1988; in 
Opinions Approved column August 18, 1988. 
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Although the witness’ prior consistent 
statement should not have been admitted into 
evidence as against defendant because it was 
the co-defendant’s counsel who attacked the 
witness’ credibility and not defendant’s 
counsel, the admission of the statement was 
harmless error since the witness’ former at- 
torney, who was released from the attorney- 
client privilege, corroborated the witness’ tes- 
timony in much the same way as the prior 
consistent statement did. 


United States v. Asher, Nos. 87-5096 & 87- 
5213; on appeal from the United States District 
pa for the Middle District of Pennsylvania; 

nion by Garth, U.S.C.J.; concurrence by 


8 oviter, U.S.C.J.; concurrence in part and dis- 
sent in part by Higginbotham, U.S.C.J.; filed 
July 20, 1988. 


122 N.J.L.J. Index Page 876 


This case is distinguishable from State v. 
J.S.; the child victim’s statements to her 
mother about sexual abuse represented ad- 
missible hearsay as excited utterances pursuant 
to Evid. R. 63(4), and the jury charge con- 
cerning ‘‘fresh complaint,” if error, was 
harmless beyond a reasonable doubt. 


Appellate Division; State v. Ramos, A- 
5744-85-T4; opinion by Ashbey, J.A.D.; decided 
July 6, 1988; approved July 21, 1988; in Opin- 
ions Approved column July 28, 1988. 
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The low probative value and high prejudicial 
effect of defendant’s statement to the child he 
allegedly sexually assaulted that he had been 
sent to jail because he had engaged in similar 
activity with another boy, together with the 
lack of any limiting instruction and the prose- 
cutor’s improper reference on summation to it 
and to defendant’s decision not to testify, 
requires that the matter be retried. 


Supreme Court; State v. Schumann, A-130 
Sept. Term 1987; per curiam opinion; decided 
August 15, 1988. 
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EVIDENCE — FAIR TRIAL 


Assuming that Brady applies to evidence 
Pile meg a defendant of another crime - 
which he had been the prime suspect, the 
prosecution’s failure to disclose the blood-test 
results on semen samples from a rape other 
than the one of which defendant was convicted 
(on overwhelming evidence) was not a denial of 
his right to a fair trial; the blood-test results 
were inconclusive and, although numerous 

Is between the two rapes suggested 
‘‘signature crimes,’’ there were numerous dif- 
ferences as well. 


Appellate Division; State v. White, A-5841- 
86T4; opinion by Furman, P.J.A.D.; decided 
July 18, 1988; approved August 12, 1988; in 
Opinions Approved column August 18, 1988. 
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EVIDENCE — JUDICIAL NOTICE 

A court may not take judicial notice of the 
contents of a certification for the purposes of 
determining the truth of what it asserts simply 
because it has been filed with a court and is 
thus part of a court record; the certifications 
by DYFS social workers were hearsay and, 
inadmissible in this action by a landlord for 
possession. 


Appellate Divison; RWB Newton Assoc. v. 
Gunn et al, A-112-87T7; opinion by Skillman, 
J.A.D.; decided May 9, 1988; approved May 25, 
1988; in Opinions Approved column June 2, 
1988. 
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EVIDENCE — MURDER 

The trial court, which did not have the 
benefit of Downey and Prudden, committed 
prejudicial error when it admitted hearsay 
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statements and a letter of the victim regarding 
her fear of defendant, who was found guilty of 
her murder, because declarations of the 
victim’s state of mind should not be used to 
prove the defendant’s motivation or conduct; 
certain rulings of the trial court are not af- 
fected by this opinion, however, and the pos- 
: po thaw ~ Bonin Bee 5 ery 
may on as 

to establish the nature of their ‘tumultuous 
relationship,”’ is not foreclosed. 


upreme Court; State v. Machado, A-47 
Sept. Term 1987; per curiam opinion; decided 
August 17, 1988. 
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- 


While OSHA regulations may be admissible 
to establish a standard of care, OSHA citations 
are the opinions of investigators and are 
hearsay; the citations were improperly admitted 
n this remanded trial (on charges that the 
employer had fraudulently concealed plaintiffs’ 
asbestos-related medical conditions and thus 
had aggravated them) and there was no limit- 
ing instruction but, in view of plaintiffs’ limit- 
ing presentation, defendant’s failure to request 
a limiting c and the weight of the other 
evidence, the verdicts in favor of plaintiffs are 
affirmed. 


Appellate Division; Millison et al v. E.1. du 
Pont de Nemours and Co. et al, A-5940-86- 
T8; opinion by Ashbey, J.A.D.; decided July 22, 
1988; approved August 9, 1988; in Opinions 
Approved column August 18, 1988. 
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EVIDENCE — X-RAYS 
Unless the subject matter of proposed evi- 


impose any requirement that the proponent 
present the original evidence rather than tes- 
timony describing its content or appearance; 
even if an X-ray is considered a “writing” 
subject to Evid. R. 70, testimony regarding its 
contents would be admissible upon a showing 
that it had been lost or destroyed without 
fraudulent intent on the part of the party 
offering the evidence. 


Testimony regarding evidence (here, X-rays) 

a party has negligently lost should be barred 
only if substantial prejudice to the other party 
would result. 


Appellate Division; Nerney v. Garden 
State | et al, A-243-87T1; opinion by 
Skillman, J.A.D.; decided November 23, 1988; 
in _— Approved column December 15, 
1988 
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EXAMINATION UNDER OATH 
(See also Arson) 


EXPERTS — MATRIMONIAL LAW 
A court-appointed ex cannot be used to 
the exclusion of experts vidually retained by 
each party; defendant, who objects to the 
re of the court-appointed psychiatrist in 
child-custody matter because it did not 
—_ psychological testing of defendant and 
his mother, may choose a psychologist to eval- 

uate them. 


Chancery Division, Family Part; Prol v. 
Prol, FM-14260-85; opinion by Krafte, J.S.C.; 
decided April 15, 1988; approved July 5, 1988. 
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EXPERT TESTIMONY 

The question of whether essential elements of 
a crime have been proved may not be the 
subject of opinion testimony; defendant’s con- 
viction for possession of crack with intent to 
distribute is reversed because the police ex- 
pert’s opinion as to his intent, and consequent 
guilt of the crime charged, could not have been 
legitimately helpful to the jury and therefore 
did not meet the requirement of Evid. R. 56(3) 
that it be ‘‘otherwise admissible.’ 


late Division; State v. Odom, A-1896- 
86T4; opinion by Antell, P.J.A.D.; dissent by 
Cohen, J.A.D.; decided June 10, 1988; approved 
June 23, 1988; in Opinions Approved column 
June 30, 1988. 
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EXPERT WITNESSESS 
(See also Realtors) 


The requirement for admissibility of a scien- 
tific theory that the experimental results of the 
investigation be generally accepted by a sub- 
stantial segment of scientists in that particular 
field means that the expert opinion must be 
based on scientific principles accepted by at 
least a substantial minority of the applicable 
scientific community; here, it was unrebutted 
that no expert, much less a sub- 
stantial minority, has accepted the scientific 
principle that polychlorinated byphenals (PCBs) 
are human carcinogens. 





Although plaintiff's expert, a biochemist, 
could testify as to human carcinogens generally 
ven his training, experience, research and 

ity with the scientific literature on car- 
cinogenesis, he could not testify as to the causal 
relationship between plaintiff's cancer and his 
exposure to PCBs since his expertise is not in 
human treatment or diagnosis. 


Law Division; Rubanick et al v. Witco 
Chemical et al, L- 64071-81; opinion by 
Hamlin, J.S.C.; decided April 29, 1988; ap- 
proved June 2, 1988; in Opinions Approved 
column June 9, 1988. 
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FAIR TRIAL 
(See also Evidence) 


FAIR TRIAL — PHOTOGRAPHIC IDENTI- 
FICATIONS 

The trial court did not err in suppressing 
evidence of the undercover detective’s pretrial 
photographic identifications of the 17 defend- 
ants, charged with distributing cocaine, because 
another police officer had failed to preserve the 
photographic arrays from which the identi- 


fications were made and had attempted to - 


conceal his dereliction by fabricating in- 
criminating evidence, but it did commit error 
in arbitrarily dismissing those indictments that 
charged no more than two drug transactions; 
the tension between the interests of public 
security and individual rights can best be 
alleviated here by a remand, where the State 
(which candidly disclosed this shocking in- 
cident) will have the burden of proving by clear 
and convincing evidence that the undercover 
officer can make in-court identifications un- 
tainted by the pre-trial photographic con- 
frontations. 


Appellate Division; State v. Peterkin, A- 
5630-84T4; opinion by Baime, J.A.D.; decided 
June 21, 1988; approved July 5, 1988: in Opi- 
nions Approved column July 14, 1988. 
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FAMILY LAW 
(See also Damages, Surrogate Parenting) 


FAMILY LAW — LIMITATIONS OF AC- 
TIONS 


Defendant may not obtain an order for an 
HLA test now, after apparently acquiescing in 
a determination of paternity and an obligation 
to support the child of the marriage for 15 
years after the divorce; the extended time 
during which a parentage action may be 
brought under N.J.S.A. 9:17-45b is intended to 
benefit children, not to deprive them of their 
reliance on a presumption of legitimacy. 


Appellate Division; T.W. v. A.W., A-5049- 
86-T8; opinion by Ashbey, J.A.D.; decided May 
5, 1988; approved May 24, 1988; in Opinions 
Approved column June 2, 1988. 
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FAMILY LAW — REAL PROPERTY 

A non-owner spouse’s ry right in the 
‘‘principal marital residence’ created by 
N.J.S.A. 3B:28-3, when dower and curtesy 
were abolished, extends no farther than the 
curtilage (the necessary land around the dwel- 
ling) where, as here, the marital residence is on 
a large tract: capable of subdivision; the wife of 
the owner of the 80-acre farm, who refused to 
sign his contract with plaintiffs to sell a seven- 
acre tract, has no interest in that tract and 
specific performance for plaintiffs against the 
owner-husband is granted. 


Chancery Division; Pilone v. Blanda, C- 
2606-88; opinion by McGann, J.S.C.; decided 
May 20, 1988; approved July 7, 1988; in Opin- 
ions Approved column July 14, 1988. 
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FAMILY LAW — URESA 


Since the Maryland order for child support 
was entered pursuant to Maryland law, New 
Jersey is the ‘“‘registering court’? under the 
revised Uniform Reciprocal Enforcement of 
Support Act, not a ‘“‘responding state,’’ and 
after registration the order must be treated as 
if issued by a New Jersey court on the date of 
registration; the trial court correctly held that 
defendant, who did not appeal the order in 
Md. or seek to vacate its registration in N.J., 
was not entitled to a modification based on 
facts that predated the registration in N.J. 


Appellate Division; Donelan v. Doherty, A- 
5941-86T8; per curiam (Judges Coleman and 
Stern) opinion; decided May 4, 1988; approved 
October 6, 1988; in Opinions Approved column 
October 20, 1988. 
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FALSE ARREST 

Where plaintiffs conviction for refusing to 
take a breathalyzer test was reversed because 
the offense of driving under the influence did 
not take place in the presence of the arresting 
officer, summary ju t was improperly 
granted in favor of defendants with respect to 
plaintiff's claim for false arrest because, under 
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the language of N.J.S.A. 39:4-50.4a, refusal to 
after a a legal arrest for 





information t to constitute probable 
cause and the operation of the vehicle is later 
admitted, damages are nominal. 


—— Bauer v. Borough of 
Park et al, A-5854-86T1; opinion by 
Landau, J.A.D.; decided May 18, 1988; ap- 
proved June 2, 1988; in Opinions Approved 
column June 9, 1988. 
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FARMLAND ASSESSMENT 
(See also Taxes) 


FARMLANDS 
(See also Condemnation) 


FDIC — LIMITATION OF ACTIONS 

The trial judge was correct in holding that 
the statute of limitations is six years in this type 
of action where the FDIC sued to collect on 
monies due under three equipment leases which 
it acquired by assignment; however, the trial 
court’s further holding that the limitation pe- 
riod does not commence until all payments 
become due is not addressed on appeal because, 
even if the trial court is correct, the complaint 
here was filed more than six years after the 
obligations matured. 


surance v. Valencia Pork 
Store, Inc. al, A-3714-86T7; per curiam 
opinion (Judges Gaulkin, Gruccio and 

*Annunzio); decided May 18, 1988; approved 
June 2, 1988; in Opinions Approved column June 
9, 1988. 
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FETUSES — MEDICAL MALPRACTICE — 
WRONGFUL DEATH ACT 

This action on behalf of plaintiffs’ stillborn 
child was correctly dismissed because the 
Wrongful Death Act does not permit recovery 
for the wrongful death of a fetus; under 
common law, however, medical malpractice 
that negligently causes the death of an infant 
before birth would constitute a tort against the 
parents, who would be entitled to recover 
compensatory damages for the direct infliction 
of injury, emotional distress and mental suffer- 
ing. 
Supreme Court; Giardina v. Bennett et al, 
A-132 Sept. Term 1987; opinion by Handler, J.; 
decided August 10, 1988. 
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FIREMAN’S RULE — NEGLIGENCE 


The fact that a police officer is on duty is not 
the test, and the Fireman’s Rule does not bar 
him from recovering for injuries caused by 
ordinary negligence where he has a right to be 
(Williams v. Levitt and Md. Cas. Co. v. Heist 
are disagreed with); defendant’s motion to 


dismiss this negligence action by a police officer 
who fell down defendant’s stairs while on 
patrol because of an allegedly hazardous 
handrail is denied. 


Law Division; Chipps v. Newmarket Con- 
dominium Ass’n et al, L-061799-87; opinion 
by Griffin, J.S.C.; decided May 11, 1988; ap- 
proved October 13, 1988; in Opinions Approved 
column October 20, 1988. 
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FIRST AMENDMENT 
(See also Taxes) 


FIRST AMENDMENT — PRISONERS 


The provisions of the Dept. of Corrections 
manual authorizing the seizure of contraband 
mailed to prisoners set forth clear procedural 
Procunier standards that ensure the constitu- 
tional rights of those who write letters to 
inmates of state correctional facilities; defend- 
ant’s motion to suppress the sexually explicit 
photographs of a female adult and a female 
child that she sent to an inmate to Bordentown 
is denied. 


Law Division; State v. Gillespie, Ind. 214-4- 
87; opinion by Telsey, J.S.C.; decided September 
29, 1987; approved June 6, 1988; in Opinions 
Approved column June 16, 1988. 
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FORECLOSURES 
(See also Attorneys’ Fees) 


The competing policies of finality (as regards 
both litigation and titles to real property) and 
redemption are best served by clarifying the 
dictum in Hardyston to provide that, once 
defendants’ notice of objection to the fore- 
closure sale was duly served and filed in 
accordance with R. 4:65-5, no further redemp- 
tion or tender of redemption could be made 
unless and until the motion was decided favor- 
ably to them; since they have failed to show 
any reason to set aside the sale, their motion is 
denied and the sale is confirmed. 
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Chancery Division; East Jersey Savings 
and Loan Ass’n v. Shatto et al, F-1266-86; 
opinion by McGann, J.S.C.; decided August 7, 
1987; approved May 24, 1988; in Opinions 
Approved column June 9, 1988. 
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FORECLOSURES — REALTY TRANSFER 

FEES — SHERIFFS 
In light of the sheriff's position as a mere 
tions 


and the absurdity of requiring the county to 
contribute funds to the State by underwriting a 
tax designed, in part, to provide revenue to 
county government, the trial court correctly 
held that a sheriff who executes a deed to 
consummate a foreclosure sale is not a grantor 
within the meaning of N.J.S.A. 46:15-7 and is 
not liable for the realty transfer fee. 


Appellate Division; Porreca v. Laferriere, 
A-0524-87T7; opinion by D’Annunzio, J.A.D.; 
decided June 14, 1988; approved June 30, 1988; 
in Opinions Approved column July 7, 1988. 
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FORFEITURE 
(See also Certifications, Due Process) 


The State’s failure to institute forfeiture 
proceedings within 90 days of seizure against 
property which was not ‘‘prima facie con- 
traband,”’ in accordance with N.J.S.A. 2C:64- 
3a, prevented it from establishing title to the 
seized property. 


Appellate Division; State v. Cavassa, A- 
3861-87T1; opinion by Antell, P.J.A.D.; decided 
October 20, 1988; in Opinions Approved column 
November 17, 1988. 
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Defendant is not entitled to a limited trial on 
the issue of the constitutionality of the search of 
his car and the seizure of $199,167 because, 
even if the monies were unlawfully seized and 
cannot be used as evidence, the State may 
prove its case by other evidence and, therefore, 
it is entitled to discovery. 


w Division; State of New Jersey v. 
$199,167 in United States Currency, No. 
W-001612-88; opinion by Haines, A.J.S.C.; 
decided July 19, 1988; approved September 14, 
1988; in Opinions Approved column September 
22, 1988. 
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FORUM NON CONVENIENS 


Hearing a case of this size concerning nu- 
merous waste sites, only nine of which are in 
New Jersey, and thousands of toxic-injury 
claims, only 5% of which arose in New Jersey, 
would be an expensive and formidable admin- 
istrative puzzle a large numbers of 
witnesses and sources of documentary proof 
from all over the country and a multiplicity of 
potentially applicable laws; all the claims in this 
case not arising in New Jersey are dismissed on 
the ground of forum non conveniens. 


Law Division; bey ey Electric Corp. 
v. Aetna Casualty & Surety Co. et al, etc., 
L-069351-87; opinion by Weiss, J.S.C.; decided 


March 22, 1988; approved September 15, 1988; 
in Opinions Approved column October 27, 1988. 
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FORUM NON CONVENIENS — MAT- 
RIMONIAL LAW — UCCJA 


The ex parte orders of the West German 
court granting custody to the German father 
after the American mother had returned with 
the child to New Jersey were correctly held 
unenforceable because they were obtained 
without notice to the mother; furthermore, 
even if N.J.S.A. 2A:34-35 applied to an inter- 
national custody case such as this one, the 


forum non conveniens doctrine outlined in — 


2A:34-35a is discretionary, and the best inter- 
ests of the child, who has resided in New Jersey 
for more than 19 months, require that the case 
be heard in a N.J. court. 


The trial judge correctly concluded that the 
Hague International Child Abduction Conven- 
tion is not controlling, since Congress has not 
enacted implementing legislation. 


Appeliate Division; Schmidt v. Schmidt, A- 
5455-86T5; per curiam (Judges Coleman, 
O’Brien and Havey) opinion; decided January 21, 
1988; approved October 6, 1988; in Opinions 
Approved column October 20, 1988. 
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FRANCHISES 
(See also Condemnation) 


FRAUD 
(See also Damages) 


FREE SPEECH — MUNICIPALITIES 
Although allowing the unrestricted flying of 
post flags may meet the third prong of the test 
for, restrictions on protected speech, the or- 
dinance prohibiting the flying of large, 
garrison-size American flags except on legal 
holidays cannot be found to be content-neutral 





or serving a : oe substantial govern- 
mental goal without testimony concerning its 
purposes, and it ie be set pA defendants’ 
convictions for flying garrison flags are there- 
fore reversed. 


Law Division; State v. Malcolm Konner 
Chevrolet et al, 87-0714; opinion by Ciolino, 
A.J.S.C.; decided May 4, 1988; approved July 7, 
oan’ in Opinions Approved column July 14, 
1988. 
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GAMBLING — LOTTERY TICKETS 


The mt that plaintiff would buy a 
half interest in defendant’s lottery ticket for 
4,000 violates New Jersey’s gambling statutes; 
the court must report the matter to the prose- 
cutor and cannot assist the parties in resolving 
their differences arising out of defendant’s 
decision not to honor her agreement to split the 
$50,000 that she won. 


Law Division; Delia Croce v. Ports, W- 
19201-88; opinion by Haines, A.J.S.C.; decided 
August 30, 1988; in Opinions Approved column 
November 10, 1988. 
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GRAVES ACT — SENTENCING 


Imposing a Graves Act sentence based on 
defendant’s culpability as an accomplice (rather 
than on physical possession of a weapon) will 
require a finding that he consciously shared his 
confederate’s purpose to remove an unexpect- 
edly discovered weapon from the burglarized 
premises as part of their loot. 


e Division; State v. Wooters, A- 
5630-86T4; opinion by Brochin, J.S.C. (t/a); 
decided October 7, 1988; in Opinions Approved 
column November 10, 1988. 
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GOVERNOR 
(See also Bar Association) 


“HOLDOVER’’ AGREEMENTS — INVEN- 
TIONS 


Reasonable ‘‘holdover’’ agreements assigning 
post-employment inventions to the employer are 
enforceable, although each case will depend on 
its own facts and circumstances; applying the 
analogous three-pronged Solari/Whitmyer test, 
courts should not go too far in construing such 
agreements to insulate employers from com- 
petition from former employees. 

The holdover clause in the agreement de- 
fendant signed does not apply here, where the 
employer did not establish that defendant con- 
ceived of his invention as a result of his 
employment with it; matters of general knowl- 
edge throughout an industry cannot be claimed 
as secrets derived as a result of the employer’s 
ongoing research, even under the expanded 
definition in this opinion of protectable interest. 


Supreme Court; Ingersoll-Rand Company 
v. Ciavatta, A-69 Sept. Term 1987; opinion by 
Garibaldi, J.; decided June 22, 1988. 
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HOSPITALS 


In determining that the $9.8 million reduc- 
tion in Medicare payments pursuant to 
Gramm-Rudman should be allocated so that 
$870,000 would be passed on to other payors 
and the state’s hospitals would absorb the $8.9 
million difference, the Hospital Rate Setting 
Commission (HRSC) failed to take into account 
the Health Care Facilities Planning Act 
(HCFPA) which requires HRSC to provide 
revenue sufficient to cover the costs it has 
determined to be reasonably necessary to the 
efficient delivery of quality medical services; 
additionally, the allocation should have been 
treated as an administrative rule subject to the 
provisions of the Administrative Procedure Act 
(APA); on remand, HRSC must chose from 
among the options provided to it by the De- 
partment of Health the one which most closely 
conforms to the statutory scheme of the 
HCFPA, with the full panoply of provisions 
prescribed by the APA. 


Appellate Division; New Jersey Hospital 

sociation v. N.J. Dept. 2of Health, A- 
2630-86T8; opinion by Long, J.A.D.; decided 
September 19, 1988; approved October 12, 1988; 
in Opinions Approved column October 20, 1988. 
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The amendment to N.J.A.C. 8:31B-3.51(b)(4) 
is invalid because the severe financial penalties 
it imposes on a hospital that appeals its resi- 
dency-reimbursement rates conflicts with the 
, Fy se afforded hospitals by N.J.S.A. 


3.31 etc., A-4562-85T6; opinion by Stein, 
J.S.C. (t/a); decided September 12, 1988; ap- 
proved September 27, 1988; in Opinions Ap- 
proved column October 6, 1988. 


122 N.J.L.J. Index Page 1214 





HOSPITALS — PRISONERS 


Where, as here, the county and the hospital 
did not enter into a lawful, express contract for 
the treatment of an indigent jail inmate, the 
county is obligated, on principles of quasi- 
contract, to reimburse the hospital, but only 
for the costs incurred during the tenure of the 
inmate’s sentence (it should not be permitted to 
avoid the duty of providing a prisoner with 
health care by prematurely having his sentence 
vacated); the loss resulting from the unpaid 
portion of the bill incurred after the expiration 
of the 15-day jail term is to be borne by the 
hospital through the Uncompensated Care 
Trust Fund. 


Supreme Court; Saint Barnabas Medical 
Center v. Essex County et al, A-66 Sept. 
Term 1987; opinion by Stein, J.; decided June 
29, 1988. 
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HOUSING — WELFARE 


DHS regulations that terminate emergency- 
assistance benefits after five months, without 
any other shelter assistance being provided for 
those who continue to need shelter, are so 
patently contrary to the express purpose and 
policy of the General Public Assistance Law (a 
purely state-assumed responsibility for which 
no federal money is available) that they cannot 
stand; the court cannot detail precisely the best 
course to follow in disbursing the limited funds 
appropriated, but DHS no doubt will find 
another way to handle this perplexing moral 
dilemma so that the truly needy will always 
have somewhere to turn for help in New Jersey 
and it is directed to design new regulations 
consistent with this opinion. 


Appellate Division; Williams v. Dept. of 
Human Services, etc., A-4317-87T1F; opinion 
by Scalera, J.A.D.; decided November 15, 1988; 
in Opinions Approved column December 8, 1988. 
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IDENTIFICATION 

Since the victim’s description and unhesitat- 
ing identification of defendant as the armed 
robber was corroborated by strong cir- 
cumstantial evidence, the issue of identification 
was not compelling enough to require the trial 
court to furnish a specific identification charge, 
as approved in Green, sua sponte. 


Appellate Division; State v. Salaam, A-702- 
86T4; opinion by Michels, P.J.A.D.; decided 
April 8, 1988; approved June 6, 1988, in Opin- 
ions Approved column June 16, 1988. 
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IMMIGRATION 

Federal court has no authority to grant 
petitions for naturalization under expired Na- 
tionality Act of 1940. 


Imi ation and Naturalization Service v. 

linan, 86-1992, On writ of certiorari to the 
United States Court of Appeals for the Ninth 
Circuit, filed June 17, 1988. 
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IMMUNITY — NEW JERSEY TRANSIT 


New Jersey Transit is an alter ego of the 
State and, therefore, New Jersey Transit Rail 
Operztions, Inc., which is a wholly owned 
subsidiary of NJT, is entitled to Eleventh 
Amendment protection from suit in federal 
court; thus, plaintiff's claim for damages under 
the Federal Employees’ Liability Act was 
properly dismissed. 


Fitchik v. New Jersey Transit Rail Ope- 
rations, Inc., etc., No. 88-5142; On appeal 
from the United States District Court for the 
District of New Jersey; opinion by Rosen, 
U.S.C.J.; filed October 24, 1988. 
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IMMUNITY — SELF-INCRIMINATION 


The State has the affirmative burden of 
demonstrating, by clear and convincing evi- 
dence, that it did not make indirect use against 
defendant of his earlier, compelled testimony 
against his confederates through additional ev- 
idence that was developed and used as a basis 
for his indictment for the fatal mugging; only 
on such a showing would that indictment not 
violate defendant’s statutory ‘‘use and deri- 
vative-use’’. immunity and his privilege against 
self-incrimination. 


Supreme Court; State v. Strong, A-58 Sept. 
Term 1987; opinion by Handler, J.; decided June 
16, 1988. 


122 N.J.L.J. Index Page 29 
INDEMNIFICATION — PRODUCTS LIA- 
BILITY 


An asbestos distributor in a chain of dis- 
tributors held vicariously liable in a strict- 
liability case may not seek common-law in- 
demnification from another distributor also 
found vicariously liable — the fact that one 
distributor was closer in the chain to the 





manufacturer (who created the defect by not 
placing a warning on the product) does not 
change its liability from secondary to primary; 
if one distributor is required to pay more than 
its percentage of the judgment, it may seek 
contribution from the other distributor. 


Appellate Division; Promaulayko v. Am- 
torg Trading Corporation et al, A-2916- 
86T7; opinion by Coleman, P.J.A. D.; decided 
April 20, 1988; approved May 2, ‘1988; in 
Opinions Approved column May 19, 1988. 


122 N.J.L.J. Index Page 42 


INDIAN CHILD WELFARE ACT 
(See also A ) 


INDICTMENTS — MOTOR VEHICLES 


The essence of both offenses is the death of 
or injury to a human being, not simply the 
reckless operation of a motor vehicle, and the 
State is not precluded from prosecuting de- 
fendant in a multiple-count indictment for 
recklessly causing two deaths and one serious 
bodily injury in a motor-vehicle accident; any 
double-jeopardy or merger considerations may 
be considered and disposed of after conviction, 
if any, and before sentencing (if Pennsylvania 
RR survives the Code at all, it does not control 
this case). 


Appellate Division; State v. Clark, A-601- 
87T5; opinion by King, P.J.A.D.; decided Aug- 
ust 1, 1988; approved August 25, 1988; in 
Opinions Approved column September 1, 1988. 
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INDICTMENTS — PUBLIC OFFICIALS 

N.J.S.A. 2C:30-2 was meant to include all 
the offenses constituting official misconduct at 
common law under 2A:85-1, and ‘official 
functions’? in section (a) includes duties that 
are imposed by law or are clearly inherent or 
implicit in the office; the fact that the adminis- 
trative regulation that established procedures 
for the disbursement of County Development 
funds was not a ‘‘law’’ does not make this 
indictment for improperly disbursing $10,000 
palpably deficient, and defendant’s motion to 
dismiss it is denied. 


Law Division; State v. Maioranna et al, 
Ind. S-1-88; opinion by Moses, J.S.C.; decided 
April 4, 1988; approved June 6, 1988; in Opi- 
nions Approved column June 16, 1988. 
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INFANTS — SETTLEMENTS 


R. 4:44-3 was amended after the reported 
decision in this case denied the portion of the 
settlement that proposed one lump-sum pay- 
ment to the infant plaintiff when she reaches 
18; it is now clear that the court can approve 
such a contract, and counsel is given the 
opportunity to decide whether it would be 
advantageous to the infant. 


Law Division; Ramos v. Ramos, L-072429- 
85; opinion by Wecker, J.S.C.; decided June 7, 
1988; approved August 15, 1988; in Opinions 
Approved column August 25, 1988. 
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INSTRUCTIONS 
(See also Armed Robbery, Death Penalty) 


Although model jury charges are often help- 
ful to trial courts, it is not always e h 
simply to read the applicable provision of the 
Criminal Code, define the terminology and set 
forth the elements of the crime; an instruction 
that is appropriate in one case may not be 
sufficient for another case and, ordinarily, the 
better practice is not to use abstract statements 
of legal principles but to use instructions 
phrased as concrete statements of the questions 
to be decided, incorporating the evidentiary 
context of persons, places, things and events 
disclosed at trial. 


Defendant’s conviction for reckless mans- 
laughter is reversed because, by selectively 
interpreting its charge to the jury in relation to 
only one aspect of the critical events — the 
reasonableness of defendant’s conduct in leay- 
ing a loaded gun accessible to others in his 
apartment — the trial court may have misled 
the jury and influenced it to return a verdict of 
guilty based solely on that conduct; moreover, 
rather than repeating the abstract definition of 
‘*recklessly’’ on reinstruction that had left the 
jury uncertain in the first place, the trial court 
might have compared it to other mental states 
such as purposely, knowingly, or negligently, 
with illustrative examples. 


Supreme Court; State v. Concepcion, A- 
137 Sept. Term 1987; per curiam opinion; 
concurrence by Handler, J.; decided August 8, 
1988. 
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INSTRUCTIONS — MANSLAUGHTER 
oui as here, a defendant being tried for 
rposeful or knowing murder requests a 
Hare + ene Aa charge, the threshold for deter- 
mining a rational basis for it is lower than in 
the absence of such a request; the trial court 
should have instructed the jury on the other 
possible verdicts in this case since evidence that 
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the stabbing took place in the midst of a large 
brawl in which defendant’s nephew was being 
beaten provided a rational basis for a jury to 
infer that defendant had acted recklessly, and 
he was also entitled to a charge on mans- 
laughter based on passion and provocation. 


Appellate Division; State v. Bishop, A- 
3321-85T4; per curiam (Judges Furman, Long 
and Scalera) opinion; decided June 15, 1988; 
approved July 11, 1988; in Opinions Approved 
column July 21, 1988. 
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INSTRUCTIONS — POLYGRAPHS 


Here, where the only evidence about the test 
results was the testimony of the prosecutor’s 
—— that defendant was being truthful 
when said he was not involved in the 
Neldue, @ the model charge should not have been 
used, and the trial court’s instruction to the 
jury that the expert’s opinion ‘‘is not by itself 
sufficient evidence to support a finding of guilt 
or innocence’ implied that defendant had a 
burden to present evidence of his innocence 
and that this burden could not be satisfied by 
the polygrapher’s testimony alone but had to be 
supported by other evidence, contrary to the 
fundamental principle that the State must 
prove a defendant’s guilt beyond a reasonable 
doubt and that such doubt may be generated 
by a lack of evidence; since the fact that 
defendant ‘‘passed’’ the test could have led the 
jury to doubt the accuracy of the victim’s 
identification (the only evidence against him), 
he is entitled to a new trial in which the jury is 
correctly instructed as to the significance of the 
test. 


Appellate Division; State v. Jones, A-4598- 
85T4; opinion by Skillman, J.A.D.; decided 
April 13, 1988; approved April 20, 1988; in 
Opinions Approved column June 2, 1988. 
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INSURANCE 
(See also Agency, Arson, Motor Vehicles) 


An insurance policy providing excess liability 
coverage which was procured through a bro- 
ker, involved parties on both sides who were 
sophisticated with regard to insurance, and was 
within the commercial expectations of the in- 
sured did not provide drop-down coverage in 
the event of the primary insurer’s insolvency 
where the language of the policy was un- 
ambiguous; the decision of the Appellate Divi- 
sion, which relied on language in the declara- 
tions oS is reversed; were this a 
policy of pe coverage, there might be an 
inclination to accept the view of the Appellate 
Division as a matter of public policy. 


Supreme Court; Werner Industries, Inc. v. 
First State Insurance Company et al, A-94 
Sept. Term 1987; per curiam; dissent by 
Handler, J.; decided October 11, 1988; in Opi- 
nions Approved column October 20, 1988. 
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Defendant could not seek indemnification 
from plaintiff’s employer’s carrier under the 
loading and unloading provisions of the car- 
rier’s policy because it was not using the 
vehicle since no agent or employee of defendant 
was implicated in the loading or unloading 
process, nor could it va meng og that it was 
using the vehicle by the facility, and 
thus it was not an addi tional nsured un r the 


policy. 


yn roe — Lesniakowski et al v. 
s Corporation et al, A-1219- 


oti, ont opinion og Petrella, P.J.A.D.; decided 
June 10, 1988; approved June 23, 1988; in 
Opinions Approved column June 30, 1988. 
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Based on its fact finding on remand, the trial 
court properly determined that plaintiff's 
automobile insurance policy should be re- 
formed to cover members of his family residing 
in his household, which included his son at the 
time of the son’s death; accordingly, the trial 
court’s initial holding, published at 217 N.J. 
Super. 249, 254 (that a general garage policy 
for liability, covering a closely held corpora- 
tion, that includes m 5 covers the cor- 

porate owner and resident members of his 
household) will not be passed on here. 


Appellate Division; v. Universal 
Underwriters Ins. Co., A-1287-86T7; per 
curiam (Judges Havey and Stern) opinion; deci- 
ded April 29, 1988; approved May IC, 1988; in 
Opinions Approved column May 26, 1988. 
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INSURANCE — MALICIOUS PROSE- 
CUTION 


Plaintiffs’ claim for malicious prosecution 
was dismissed on summary judgment where 
plaintiffs failed to show that the defendant 
instituted or continued the criminal prosecution 
against them, or that the defendant’s action 
was the determining factor in the decision to 
prosecute them. 


Jackson et al v. The Hanover insurance 
Companies, Civ. No. 88-1379; opinion by 
Thompson, U.S.D.J.; delivered May 16, 1988. 


122 N.J.L.J. Index Page 876 





INSURANCE — PUBLIC ADVOCATE 


The Office of the Public Advocate had the 
authority to determine the fees and expenses 
for rate counsel assessed against appellant in- 
surance companies (except for one filing, which 
is remanded for a determination of whether 
State Farm “‘initiated’’ the proceeding); the 
orders of the Law Division denying appellants 
an opportunity to be heard, after appropriate 
discovery, as to the reasonableness of the 
assessments and expenses imposed are reversed 
and — for further preceedings as to 
that e. 


The Public Advocate Act provides for the 
payment of the fees and expenses incurred by 
raie counsel when intervening in the public 
interest, but does not provide a mechanism for 
the business or utility against which they are 
assessed to question their reasonableness; it 
would seem that the Department of Insurance 
could evaluate the reasonableness of the time 
and effort expended by rate counsel in a 
proceeding before it better than a court of law 
could, and the Legislature is invited to consider 
this matter. 


late Division; State Farm Mutual 

Ins. Co. v. Department of the 

Public Advocate, etc., A-1204-86T7; opinion 

by Shebell, J.A.D.; decided August 9, 1988; 

approved August 25, 1988; in Opinions Approved 
column September 1, 1988. 
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INTER VIVOS GIFTS 


The trial court correctly concluded that this 
shrewd, experienced businessman knew what 
he was doing when he transferred (although 
without independent counsel) substantial assets 
to his son; although the trial court erred in not 
finding that the confidential relationship be- 
tween the father and son that existed at the 
time of the transfer gave rise to a presumption 
of undue influence, its finding that the son has 
rebutted any such presumption by clear and 
convincing evidence is accepted here. 


Supreme Court; Pascale v. Pascale et al, 
A-65 Sept. Term 1987; opinion by Pollock, J.; 
decided October 17, 1988. 
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INTRASTATE COMMERCE 


Whether or not ‘‘intrastate commerce’’ is 
involved for other purposes, this case, where a 
shipment originated by rail from out of state 
and was then transported by an out-of-state 
truck, involves ‘‘intrastate commerce’’ within 
the meaning of N.J.S.A. 39:3-15, which only 
regulates vehicles that transport items from one 
place in New Jersey to another; the statute does 
not unduly burden interstate commerce, and 
defendant’s conviction for not having a permit 
is affirmed 


— Division; State v. Greentree 

Co., A-4055-86T4; opinion by 
ps saeny J.A.D.; decided April 19, 1988; approved 
April 27, 1988; in Opinions Approved column 
May 26, 1988. 
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INVENTIONS 
(See also ‘‘Holdover Agreements’’) 


JUDGES 
(See also Bar Association) 


JUDGMENTS 
(See also Bankruptcy) 


JUDICIAL ERROR 
(See also Death Penalty) 


JUDICIAL NOTICE 
(See also Evidence) 


JURATS 
(See also Certifications) 


JURIES — WAIVER 
(See also Ethnic Terrorism) 


Although the trial court is not constitution- 
ally prohibited from denying a defendant’s 
request to waive a jury trial, approval should 
not be withheld unless: 1) the defendant has 
not voluntarily, knowingly and competently 
waived his constitutional right to trial by jury 
with the advice of counsel, or 2) the waiver is 
not tendered in good faith but as a stratagem 
to procure an otherwise impermissible pro- 
cedural advantage, or 3) consequential, over- 
riding, demonstrable and articulated reasons 
for a jury trial outweigh the reasons and 
record provided by the defendant in support of 
waiver; the denial in this case is reversed. 


Appellate ; State v. Fiorilla et al, 
A-4747-87T3; opinion by Landau, J.A.D.; con- 
currence by Cohen, J.A.D.; decided June 21, 
1988; approved July 12, 1988; in Opinions Ap- 
proved column July 27, 1988. 
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(But see State v. Davidson under Ethnic Ter- 
rorism) 





JURISDICTION 
(See also Environmental Protection) 


When territorial jurisdiction is appropriately 
placed in issue, the trial court should deter- 
mine, as a matter of law, whether it has 
jurisdiction over a specific area, and the trier 
of fact then determines whether the crime 
occurred in that area; on remand, the trial 
court will determine whether the area of Sandy 
Hook in which a sexual assault on a child 
allegedly took place was subject to concurrent 
federal-state jurisdiction. 


Supreme Court; State v. Schumann, A-130 
Sept. Term 1987; per curiam opinion; decided 
August 15, 1988. 
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JURISDICTION — SMALL CLAIMS 


Plaintiff, who brought a single action against 
two defendants for the recovery of the value of 
an engagement ring and for the advancement 
of money, could not receive a total judgment in 
excess of $5,000 even though the judgment is 
no more than $5,000 against each defendant; 
N.J.S.A. 2A:6-34(a) which uses the phrase 
‘every action’’ is clear and unambiguous, and 
must be contrasted with 2A:6-34.1 which pro- 
vides that ‘‘several distinct separate claims”’ 
for negligence may be asserted in ‘‘one action” 
provided that none of the separate claims 
exceed $5,000. 


Law Division; Special Civil Part; Lombardi 
v. Marzulli, No. DC 15269-88; opinion by Fast, 
J.S.C.; decided October 7, 1988; in Opinions 
Approved column December 22, 1988. 


122 N.J.L.J. Index Page 1659 


JURY CHALLENGES 
(See also Death Penalty) 


JUSTICIABILITY 
(See also Bar Association) 


JUVENILES 
(See also CDS, Death Penalty, De Minimis) 


JUVENILES — MANSLAUGHTER 


Where, as here, the defendant’s case had 
been waived to the adult court, the trial court 
properly instructed the jury that it was to 
apply an objective test in resolving the question 
of reasonable provocation; the diminished abi- 
lity of children to exercise reasonable self- 
control cannot be considered in determining 
whether a criminal homicide was committed in 
the heat of passion resulting from a reasonable 
provocation. 


Appellate Division; State v. Pratt, A-4615- 
85T4; opinion by Baime, J.A.D.; decided June 
28, 1988; approved August 2, 1988; in Opinions 
Approved column August 11, 1988. 
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JUVENILES — SEARCH AND SEIZURE 


The taking into custody of a juvenile is 
analogous to the arrest of an adult, and a 
search incident to the detention is proper; 
based on his reasonable belief that this juvenile 
was in need of family-crisis intervention, the 
police officer had the authority to take him into 
short-term custody without a warrant and the 
marijuana found in his pants pocket will not be 
suppressed. 


Chancery Division, Family Part; State ex 
rel J.G., FJ-04-03634-88D; opinion by Natal, 
P.J.F.P.; decided May 18, 1988; approved Aug- 
ust 12, 1988; in Opinions Approved column 
August 25, 1988. 
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KIDNAPPING 
(See also Criminal Restraint) 


The husband who was tied up while the 
intruder sexually assaulted the wife was not 
rendered more vulnerable to harm beyond that 
presented by the unlawful entry into their 
home since, unlike the Bryant victims whose 
confinement and isolation after the robbers fled 
increased their risk of harm, he would not have 
been left alone if defendant had gotten away; 
the convictions for first-degree robbery, agg- 
ravated sexual assault, etc. are affirmed, but 
defendant’s motion for acquittal as to the 
kidnapping charge was improperly denied. 


Appellate Division; State v. LaFrance, A- 
4488-85T4; opinion by Gaynor, J.A.D.; decided 
April 14, 1988; approved April 19, 1988; in 
Opinions Approved column May 19, 1988. 
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LABOR LAW 
(See also Arbitration) 


Union may not expend funds collected from 
non-member employees on activities unrelated 
to collective bargaining. 


Communications Workers of America v. 
Beck, 86-637, On writ of certiorari to the United 
States Court of Appeals for the Fourth Circuit, 
decided June 29, 1988. 
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LABOR LAW — PREEMPTION — 
WRONGFUL DISCHARGE 


An employee covered by a collective bar- 
gaining agreement protecting him from dis- 
charge or discipline without just cause may 
maintain a common-law cause of action for 
wrongful and tortious retaliatory conduct by 
the employer in lieu of contractual arbitration, 
and this action is not barred by the federal 
Occupational Health and Safety Act or pre- 
empted by the Labor Relations Management 
Act; the right to a safe workplace and the 
corresponding right to report violations are 
held by all employees independent of any 
collective bargaining agreement. 


Appellate Division; Lepore v. National 
Tool and Manufacturing Company, A-3292- 
85T6; opinion by Conley, J.S.C. (t/a); decided 
April 11, 1988; approved April 20, 1988; in 
Opinions Approved column May 19, 1988. 


122 N.J.L.J. Index Page 36 


LANDLORD AND TENANT 
(See also Consumer Fraud, Emotional Dist- 
ress) 


The presence of commercial uses in a build- 
ing having three residential units or less is 
totally irrelevant to the purposes of the Anti- 
Eviction Act, and the owner of a building 
having two residential and two commercial 
units can properly invoke N.J.S.A. 2A:18-61.1 
(1)(3) to evict a tenant upon a showing that he 
intends to ‘‘personally occupy’’ the tenant’s 
unit; Cabrera v. Mordan, which holds to the 
contrary, is overruled. 


Appellate Division; Durruthy v. Brunert, A- 
1413-87T6; opinion by Gaulkin, P.J.A.D.; deci- 
ded October 19, 1988; in Opinions Approved 
column November 10, 1988. 
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Fresco is followed here, and the complaint 
for possession is dismissed; since the premises 
owned by plaintiff has four residential units in 
one building and two commercial and two 
residential units (one of which defendant oc- 
cupies) in a second building, defendant is 
entitled to the protection of N.J.S.A. 2A:18- 
61.1 of the Anti-Eviction Act. 


Law Division; Estate of Rossi v. Federer, 
T-823693-88; opinion by Brown, J.S.C.; decided 
June 20, 1988; approved August 30, 1988; in 


Opinions Approved September 8, 1988. 
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It would not be equitable to find that the 
tenant habitually failed to pay his rent on time 
where he became a month-to-month tenant 
after the new owner acquired the premises and 
continued the past practice of accepting late 
payments accompanied by a $25 fee, the tenant 
stood to lose the continued possession of his 
longtime residence and the protection of the 
conversion statutes, he may not have under- 
stood the import of the Notice to Cease because 
of its failure to refer to the five-day grace 
period for late payments and his difficulty with 
English, and subsequent to the notice only two 
payments were late (one with an explanation) 
while two were on time (one of which was 
accepted). 


Appeliate Division; Tower Management 
Corporation v. Podesta, A-1312-87T6; opi- 
nion by Dreier, J.A.D.; decided June 22, 1988; 
approved August 2, 1988; in Opinions Approved 
column August 11, 1988. 
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As Parkway concluded, the Anti-Eviction Act 
is to be strictly construed, and plaintiff cannot 
evict defendant on the ground that she failed to 
adhere to her notice that she would terminate 
her tenancy before her lease expired; however, 
plaintiff (which had fulfilled its duty to mitigate 
damages by renting the mobile home to a new 
tenant) can bring an action for ejectment or a 
civil action for damages, or (since defendant is 
now a holdover tenant occupying a periodic 
tenancy) may move for double rent pursuant to 
N.J.S.A. 2A:42-5. 


Law Division, Special Civil Part; Chapman 
Mobile Homes, Inc. v. Huston, 88-1382; 
opinion by Serata, J.S.C.; decided June 1, 1988; 
approved July 18, 1988; in Opinions Approved 
column July 28, 1988. 
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Since neither letter sent to the tenant stating 
the landlord’s intention not to renew the lease, 
because of violations of lease rules, says that 
the tenancy would be continued if the violations 
ceased, N.J.S.A. 2A:18-61.1(d) was not satis- 
fied and the judgment of possession is reversed. 


late Divison; RWB Newton Assoc. v. 
Gunn et al, A-112-87T7; opinion by Skillman, 
J.A.D.; decided May 9, 1988; approved May 25, 
1988; in Opinions Approved column June 2, 
1988. 
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Page Seventy-Four 


LANDLORD AND TENANT — REL- 
OCA ASSISTANCE 


The trial court correctly concluded that 
landlord need not wait for a code-enforcement 
Se ee) eee © eae 
with the imposed by N.J.A.C. 
5:10-22.3 since an occupancy provi- 
sion in a lease is an means for 
such compliance, a may re- 
who are in violation of the 
sign leases containing those limits; 
landlord seeks 
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reversed. 

Division; M.C. Associates v. 
et al, A-4609-86T8; opinion by Skillman, 
J.A.D.; decided June 30, 1988; =— July 19, 
1988; in Opinions Approved column July 28, 
1988. 
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could not be stayed resolution of a 
with the National Labor Relations 
Board for te since that 


would not adjudicate the issue of possession, 
and the issues involved there are not essentially 
related to the landlord-tenant relationship. 


Law Division; Special Civil Part; Spruce 
Park Apartments v. Beckett, No. T 840769; 
opinion by Fast, J.S.C.; decided November 4, 
1988; in Opinions Approved column December 
22, 1988. 
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LANDOWNERS 
(See also Contractors) 


LEGAL MALPRACTICE — WRONGFUL 
BIRTH 

An attorney need give no reason at all for 
declining a case but, if he does, whatever he 
says must be professionally reasonable in the 
circumstances and a lawyer who correctly ex- 
plains the existing decisional law of the juris- 
diction, the recent disparate view of a sister 
jurisdiction, the consequent potential change of 
decisional law on appeal, and the procedures 
for obtaining change, has fulfilled any obliga- 
tion he may have to explain his state-of-the-law 
reasons for declining a case; it is not a profes- 
sional dereliction to withhold a gratuitous pre- 
diction of success for an appeal that would be 
taken to obtain a change in the law, and there 
was nothing actionable in defendant’s legal 
explanation of why he declined plaintiffs’ pre- 
Berman wrongful-birth case. 


Appellate Division; Procanik v. Cillo, et al, 
A-539-86T1; opinion by Pressler, P.J.A.D.; 
decided June 30, 1988; approved July 14, 1988; 
in Opinions Approved column July 21, 1988. 
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LESSER-INCLUDED OFFENSES 
(See also Armed Robbery) 


LIMITATIONS OF ACTIONS 

(See also Contractual Liability Act, Criminal 
Law, Education, Environmental Protection, 
Family Law, FDIC, Taxes) 


The fact that the state has limited its sover- 
eign immunity from contractual liability and 
liability in tort does not mean that its exemp- 
tion from the statute of limitation is revoked as 
well, and the New Jersey Educational Facilities 
Authority is entitled to assert its action against 
the defendant, who was contracted to test for 
asbestos fibers more than seven years before 
the complaint was filed; a statute of limitations 
is not applicable to the government unless 
included by express language or necessary 
implication. 

e Division; State of New Jersey v. 

Co. Inc., et al, A-3659- 

87T5; opinion by Shebell, J.A.D.; decided Oc- 

tober 21, 1988; in Opinions Approved column 
November 17, 1987. 
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N.J.S.A. 2A:14-1.1, barring actions in tort 
which arise out of a defective or unsafe condi- 
tion of an improvement to real property and 
are brought more than 10 years after the 
construction of the improvement, applied to 
plaintiff's action against the State for wrongful 
death based on the negligent construction of a 
roadway which was neither owned nor con- 
trolled by the State at the time of the accident. 


late Division; Morris v. Twp. of 

et al, A-4998-86T8; per curiam opi- 

nion (Judges O’Brien and Stern); decided March 

16, 1988; approved June 6, 1988; in Opinions 
Approved column June 16, 1988. 
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enforce. 
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Supreme Court; Abboud v. Viscomi, A-136 
Sept. Term 1987; opinion by Stein, J.; decided 
June 29, 1988. 
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LIMITATIONS OF ACTIONS — PRO- 
DUCTS LIABILITY 


Plaintiff's suspicions that his stomach rup- 
ture was caused by ingesting sodium bic- 
arbonate did not amount to actual or con- 
structive knowledge in the context of the dis- 
covery rule of accrual since his own physicians 
failed to recognize a ae = 
Vispisiano, holding that a plain not - 
geable with the requisite state of knowledge 
that would trigger the running of the statute of 
limitations until his impression of the nature of 
the injury and its cause has some reasonable 
medical support, is not limited only to toxic 
torts. 


a Behaht Division; Graves et al v. Church 
& Company, Inc.; A-5189-86T8; opi- 
nion by Pressler, P.J.A.D.; decided May 18, 
1988; approved June 2 1988; in Opinions Ap- 
proved column June 9, 1988. 
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LIMITATIONS OF ACTIONS — UC) FUND 


blic funds are at stake, the 
Unsatisfied C and Judgment Fund (which 
is funded by assessments against insurance 
carriers and collections from liable uninsured 
motorists) is not a state agency and thus is 
subject to the statute of limitations; this sub- 
rogation action is time barred. 


Law Division; Unsatisfied Claim & Judg- 
ment Fund v. Gonzalez et al, L-008178-85; 
opinion by Rodriguez, J.S.C.; decided April 29, 
1988; approved September 26, 1988; in Opinions 
Approved column October 6, 1988. 


Since no 
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LONG-ARM JURISDICTION 

Here, where the boat was sold, delivered, 
registered, and stored in Florida until it was 
damaged while being hauled by a third party 
and never reached New Jersey, defendant seller 
did not purposefully place its product into the 
stream of commerce in New Jersey and its 
motion to dismiss plaintiff’s action for negligent 
repairs, etc. for lack of in personam juris- 
diction should have been granted. 


Appellate ; Lebel v. Everglades 
Marina, Inc., A-2742-87T5; opinion by King, 
P.J.A.D.; decided May 31, 1988; approved June 
15, 1988; in Opinions Approved column June 23, 
1988. 
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LOTTERY TICKETS 
(See also Gambling) 


MALICIOUS PROSECUTION 
(See also Insurance) 


MALICIOUS PROSECUTION — PHYSI- 
CIANS 


Although the administrative ings 
were terminated in plaintiff's favor, he cannot 
recover damages from the colleague who re- 
ported a patient’s complaint that plaintiff had 
molested her to the Board of Medical Exam- 
iners; since defendant had probable cause for 
that report and plaintiff did not suffer a 
‘special grievance,’’ those necessary elements 
of a _ malicious-prosecution action under 
N.J.S.A. 2A:47A-1 were not established and 
defendant is entitled to the immunity in 45:9- 
19.1, which is designed to encourage reports of 
unprofessional conduct for the protection of the 


public. 


Appellate Division; Brien v. Lomazow et 
al, A-244-87T7; opinion by Stern, J.A.D.; de- 
cided August 4, 1988; approved September 13, 
1988; in Opinions Approved column September 
22, 1988. 
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MALPRACTICE 
(See also Attorneys) 


MANDATORY JOINDER 
(See also Double Jeopardy) 


MANSLAUGHTER 
(See also Diminished Capacity, Instructions, 


Juveniles) 


MANSLAUGHTER — MURDER 


Recuees ite wait evant ESSE to eee & 
jury with respect to capacity an 
the lesser-included offense of manslaughter, 
defendant’s murder conviction is reversed. 











Supreme Court; State v. Moore, A-31 Sept. 
Term 1987; opinion by Garibaldi, J.; concur- 
rence by Handler. J.; decided October 26, 1988; 
in Opinions Approved column November 10, 
1988. 
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MATRIMONIAL LAW 
) Mae: Damages, Experts, Forum Non 
eniens) 


A date prior to the marriage ceremony can, 
in appropriate circumstances, as the 





made improvements both before 
the wedding and in which they 
resided for 18 years) would be a marital asset, 
and he properly enforced that contract. 


The trial judge properly concluded that the 
marital home should be valued as of the date of 
trial, rather than the date the complaint was 
filed (plaintiff continued to reside in it and 
participate in its maintenance for more than a 
year after that), but failed to provide an 
adequate explanation for his valuation; the case 
is remanded for a reconsideration of the value 


and adequate findings of fact. 


A party cannot use marital assets to dis- 
charge support obligations and then claim that 
those marital assets are unavailable for equi- 
table distribution. 


Appellate ; Weiss v. Weiss, A-791- 
87T8; opinion by Skillman, J.; decided July 11, 
1988; approved July 19, 1988; in Opinions Ap- 
proved column July 28, 1988. 


122 N.J.L.J. Index Page 792 


D’Oro is disagreed with; here, where (under 
the equitable-distribution agreement) the hus- 
band ‘‘advanced”’ the lump-sum value of his 
pension to the wife from his share of the 

of the sale of the marital home, the 
trial court, in reducing alimony only slightly 
upon the husband’s retirement, properly con- 
sidered the payments he receives from his 
pension and also from the annuity he pur- 
chased with the rest of his share. 


Appellate Division; Innes v. Innes, A-6187- 
86T7; opinion by Brody, J.A.D.; partial dissent 
by Long, J.A.D.; decided May 31, 1988; ap- 
proved June 15, 1988; in Opinions Approved 
column June 23, 1988. 
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Cooper is modified: a custodial parent may 
move with the children of the marriage to 
another state without establishing a ‘‘real ad- 
vantage”’ for the move (any sincere, good-faith 
reason will suffice) as long as the move does 
not interfere with the best interests of the 
children or the visitation rights of the non- 
custodial parent; here, the mother justified her 
move but, because the trial court denied per- 
mission and the father has now had custody for 
nearly two years, a new custody hearing is 


Supreme Court; Holder v. Polanski, A-108 
Sept. Term 1987; opinion by Pollock, J.; decided 
August 9, 1988. 
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Although revisions in the federal income-tax 
law mean that the deferred payment, with 
quarterly interest, in the property settlement 
defendant agreed to in 1981 is no longer 
advantageous to him, the reference to such a 
change in Lepis applies to modifications of 
alimony and child support, not to equitable 
distributions, which are entitled to the same 
finality as any other judgments; since defend- 
ant does not present a showing for relief under 
R. 4:50-1, his motion to modify the agreement 
to permit prepayment was correctly denied. 


Appellate Division; Rosen v. Rosen, A- 
5833-86T7; opinion by Havey, J.A.D.; decided 
May 18, 1988; approved June 2, 1988; in Opi- 
nions Approved column June 9, 1988. 
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The child-support guidelines of R. 5:6A 

apply to motions to increase child support from 
an amount previously agreed to by the parties, 
and the Family Part judge correctly concluded 
that there was a change of circumstances here 
and that the guidelines should be used to 
determine plaintiff's financial obligation; how- 
ever, payments to amortize debt created by 
consumer spending, life insurance premiums or 
non-mandatory retirement contributions are 
not deductible when calculating available pa- 
rental income, and the matter is remanded for 
a redetermination of the amount of child sup- 
port plaintiff should pay. 
Appellate Division; Chobot v. Chobot, A- 
4178-86-T7; opinion by Ashbey, J.A.D.; decided 
May 2, 1988; approved May 16, 1988; in Opi- 
nions Approved column May 26, 1988. 
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MATRIMONIAL LAW — EDUCATION 
were di- 


equitable powers of the Family Part would 
permit it to retrospectively recast defendant’s 
ps obligation based on the unexpected 
t of his financial ability; on rem- 
and, the court should a the post-secondary 
education factors en in Newburgh v. 
Arrigo. 
3 ellate Division; Weitzman v. 
, A-1946-87T8; opinion by Baime, 
J.A.D.; decided October 27, 1988; in Opinions 
Approved column November 17, 1988. 
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MATRIMONIAL LAW — STEPPARENTS 


The question of future financial detriment 
may involve much more difficult and subtle 
issues than the mere inability to haul a natural 
parent into court, and the trial judge in- 
correctly ruled that, although the other two 
Miller requirements of representation and reli- 
ance had been met, these children’s stepfather 
was relieved of his obligation to pay support 
for them when he divorced their mother; the 
trial judge must completely analyze the finan- 
cial issues in this case and determine whether 
the children have suffered and will suffer 
financial detriment as a result of the family’s 
reliance on their stepfather’s promise to adopt 
them. 


Not every agreement that provides for a 
child’s future welfare will be held to violate 
public policy simply on the ground that one of 
the natural parents is relieved of that duty, and 
on remand the trial judge should determine the 
nature of the agreement in which the natural 
father consented to adoption of his children by 
their stepfather and whether it imposed a duty 
on the stepfather (who did not adopt them) that 
was intended to survive the dissolution of his 
marriage to the children’s mother. 


Appellate Division; Bengis v. Bengis et al, 
A-438-86T7; opinion by Long, J.A.D.; decided 
August 11, 1987; in Opinions Approved column 
October 6, 1988. 
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MATRIMONIAL LAW — TORTS — VEN- 
EREAL DISEASE 


The marital privilege of sexual relations does 
net include immunity to personal-injury suits 
between spouses based on the trasmission of a 
sexual disease, and defendant’s motion to dis- 
miss the counts in plaintiff's complaint for 
divorce alleging that he both negligently and 
intentionally transmitted genital herpes to her 
during their marriage is denied. 


Chancery Division, Family Part; G.L. v. 
M.L., FM-10223-85; opinion by Krafte, J.S.C.; 
decided September 20, 1988; in Opinions Ap- 
proved column November 10, 1988. 
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MEDIATION BOARD 
(See also Arbitration) 


MEDICAL MALPRACTICE 
(See also Fetuses) 


Where the decedent was receiving psychiatric 
care from a doctor who, despite protests from 
decedent’s wife, refused to see decedent prior 
to his scheduled appointment, and who never 
tried to obtain decedent’s medical records but 
prescribed a tranquilizer for him without first 
making a physical examination, and the dece- 
dent went to a river, became intoxicated and 
drowned the day r to his appointment, the 
jury could conch that the doctor’s refusal to 
see the decedent before his appointment did not 
constitute a proximate cause of his death, 
particularly in view of the fact that (1) dece- 
dent’s death was not conclusively determined to 
be self-induced, (2) decedent showed no mani- 
fest suicidal tendencies on the days preceeding 
his death despite his abberational behavior, (3) 
he had previously attempted suicide with no 
apparent forewarning even while under psy- 
chiatric hospital care, and (4) there was medi- 
cal testimony that even assuming that decedent 
committed suicide, the doctor could not have 
predicted such behavior or prevented decedent 
from taking his own life once he made up his 
mind to do so. 


Also, the trial court’s instruction with respect 
to proximate cause that the doctor’s negligence 
must be a ‘‘substantial factor in bringing about 
or causing’’ decedent’s death properly con- 
veyed the concept of proximate cause; the 
judgment cannot be reversed simply because 
the judge did not sua sponte instruct the jury 
that plaintiff only had to show that there was a 
‘substantial possibility’’ that decedent’s death 
could have been avoided since it cannot be 
concluded that the existence of a causal rela- 
tionship with decedent’s death was implicit in 
the doctor’s breach of duty, and plaintiff 
proceeded on a theory that the doctor’s negli- 
gence was a substantial factor in bringing 
about decedent’s death, rather than on a theory 
of lost chance. 


Appellate Division; Gaido v. Weiser et al, 
A-2094-86T8; opinion by Michels, P.J.A.D.: 











dissent by Shebell, J.A.D.; decided June 29, 
1988; approved July 14, 1988; in Opinions Ap- 
proved column August 25, 1988. 
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The flexible Evers standard applies to all 
medical mal cases in which there is 


ical course (here, premature labor), even if the 
plaintiff's case includes evidence that would 
satisfy a higher standard; it is a jury question 
whether the increased risk resulting from de- 
fendant’s negligence was a substantial factor in 
producing the ultimate harm, and the trial 
court should have omitted the ‘‘but for’’ 
charge and given the Evers charge. 


Appellate Division; Scafidi v. Seiler, A- 
4906-86T8; opinion by Cohen, J.S.C.; decided 
June 14, 1988; approved June 30, 1988; in 
Opinions Approved July 7, 1988. 
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MEDICAL MALPRACTICE — SUICIDES 

A plaintiff is excused from exercising rea- 
sonable self-care when that duty is encompas- 
sed by the duty of care owed by the defendant 
to the plaintiff; here, where plaintiff managed 
to jump out of a window while being hospi- 
talized for a second suicide attempt and there 
was ample evidence that defendants were aware 
of plaintiff's mental condition and history, the 
use of a capacity-based standard for the con- 
tributory negligence of mentally disturbed 
plaintiffs (holding that a mentally disturbed 
plaintiff is responsible for the consequences of 
her conduct that is unreasonable in light of her 
capacity) was not an issue because the plain- 
tiff’s inability to exercise reasonable self-care 
attributable to her mental disability was itself 
within the duty of care defendants owed to her. 


Supreme Court; Cowan v. Doering et al, 
A-49/50/51 Sept. Term 1987; opinion by 
Handler, J.; “dissent by Clifford, J.; decided 
August 11, 1988. 
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MERGER 
(See also Conspiracy, Criminal Procedure) 


MERGER — SENTENCING 

Where defendant was convicted of robbery 
with bodily injury and aggravated assault and 
the crimes were improperly merged, correction 
of the sentence by ‘‘unmerging’’ the two of- 
fenses and imposing separate consecutive sen- 
tences was proper where the aggregate did not 
exceed the original sentence imposed. 


Appellate Division; State v. Crouch, A- 
4500-85T4; opinion by O’Brien, J.A.D.; decided 
May 16, 1988; approved June 2, 1988; in Opin- 
ions Approved column June 16, 1988. 
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MORTGAGES 
(See also Corporations) 


MOTOR VEHICLES 
(See also Death by Auto, Indictments) 


Although defendant, who was convicted of 
driving while his license was suspended (DWS), 
had not yet begun a previous suspension period 
for driving while under the influence since his 
license had already been suspended for pre- 
vious violations N. J.S.A. 39:4-50(a) requires 
that any suspension for DWI can only be 
imposed after an existing suspension period 
terminates), defendant was still ‘‘a person . 
under suspension issued pursuant to R.S. 39:4- 
50” and, therefore, subject to the enhanced 
penalty provision of the DWS statute, 39:3-40; 
a person is ‘“‘under suspension’’ from the time 
that the suspension period is imposed even 
— ag period of suspension may not begin 
un 


Appellate Division; State v. Cuccurullo, A- 
3648-87T7; opinion by Brody, J.A.D.; decided 
November 4, 1988; in Opinions Approved column 
November 24, 1988. 
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Defendant’s control of the car as a passenger 
through the unlicensed driver who held a 
permit to drive under the supervision of a 
licensed driver may have made him accountable 
for the driving but did not establish that he 
‘personally operated’? the car within the 
meaning of N.J.S.A. 39:3-40, and his convict- 
ion for driving while his license was revoked is 
reversed. 


Appellate Division; State v. Cattafi, A- 
2147-87T8; opinion by Gaulkin, J.A.D.; decided 
July 6, 1988; approved July 22, 1988; in Opi- 
nions Approved column August 18, 1988. 
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Defendant’s conviction for allowing an un- 
licensed driver to operate his motor vehicle in 
violation of N.J.S.A. 39:3-39(b) is affirmed; it 
was within his ability and control to ask her if 
she had a valid license before allowing her to 
drive his car. 


Appellate Division; State v. Skillman, A- 





770-86T4; opinion by Scalera, J.A.D.; decided 
June 30, 1988; approved July 21, 1988; in Opin- 
ions Approved column July 28, 1988. 
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be 
rie 


guilty to 
violating NJSA. A. 39:10-7 (possession of a 
motor vehicle knowing that the manufacturer’s 
vehicle identification number had been re- 
moved); 39:5-30 provides for the suspension or 
revocation of a driver’s license, with due proc- 
ess, for any Title 39 violation. 


Appellate Division; State v. Gross, A-593- 
87T5; opinion by Michels, P.J.A.D.; decided 
May 18, 1988; approved June 2, 1988; in Opin- 
ions Approved column June 9, 1988. 
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MOTOR VEHICLES — INSURANCE 


A provision in a clause of an insurance policy 
issued to a lessor of automobiles which provides 
that the insuror will provide the statutorily 
mandated minimum liability coverage for a 
lessee only when the lessee fails to secure such 
coverage constitutes an invalid escape clause; 
N.J.S.A. 45:21-1 et seq. requires the lessor to 
provide a liability policy for the mandated 
minimum regardless of whether the lessee oth- 
erwise maintains such coverage; however, here, 
there is no reason to strike the remainder of 
the clause which provides that the lessee will 
only be covered for the statutory minimum, 
and the insuror will not be liable for the higher 
amount of insurance it provides to the lessor. 


Appellate Division; Rao v. Universal Un- 
derwriters Insurance Company et al, A- 
4802-87T1; opinion by Scalera, J.A.D.; decided 
November 4, 1988; in Opinions Approved Col- 
umn November 24, 1988. 
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MOTOR VEHICLES — MUNICIPALITIES 

The ordinance defendant was convicted of 
violating is arbitrary and unreasonable, and 
therefore invalid, insofar as it permits only 
vehicles that are owned, as well as operated, by 
commuting residents to park in the borough’s 
railroad-station lot; defendant, who used his 
parking sticker on a borrowed car while his 
own was being repaired, is adjudicated not 
guilty. 


Appellate Division; State v. Kraus, A-5988- 
85T4; opinion by Stein, J.S.C. (t/a); decided May 
27, 1988; approved June 15, 1988; in Opinions 
Approved column June 23, 1988. 
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MOTOR VEHICLES — NEGLIGENCE 


Failure to charge the jury that if it found 
that defendant was driving and that she was 
not forced off the road by a tom car it 
might draw an inference of negligence, coupled 
with a general instruction that the occurrence 
of an accident does not bespeak negligence, was 

in error; the plain error was compounded 
y the additional charge that if the jury found 
that defendant violated the standard of conduct 
outlined in the careless driving statute (to 
which defendant had pled guilty), such viola- 
tion could be used as evidence of negligence 
because when a motor-vehicle statutory viola- 
tion coincides with a duty enforceable as a 
matter of tort law (here, the duty to drive with 
reasonable care) that the violation is 
evidential only and not conclusive of negligence 
should not be charged to the jury. 


Appellate Division; Eaton v. Eaton, A-5470- 
86T8; opinion by Furman, P.J.A.D.; decided 
June 30, 1988; approved July 12, 1988; in Opin- 
ions Approved column July 21, 1988. 
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MOTOR VEHICLES — SELF- 
INCRIMINATION 


Although Miranda rules apply to motor- 
vehicle violations if there is a custodial inter- 
rogation, persons who are temporarily detained 
pursuant to ordinary traffic stops are not ‘‘in 
custody,’’ and an inquiry by an officer upon 
his arrival at the scene of an accident as to who 
was operating the involved vehicles is not a 
custodial interrogation; here, defendant, who 
was charged with driving under the influence, 
acknowledged that he was the driver of one of 
the cars and, except for a request to produce 
his credentials, was not questioned at the scene. 


Appellate Division; State v. Nemesh, A- 
5939-86T8; opinion by O’Brien, J.A.D.; decided 
October 31, 1988; in Opinions Approved column 
November 24, 1988. 
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The Court reversed a Pennsylvania oa 
Court’s ruling, holding that ordinary traffic 





stops do not involve custody for the purpose of 
Miranda 


U.S. Supreme Court; Pennsylvania v. 
Bruder, Docket No. 88-161; On petition for 
Writ of Certiorari to the Superior Court of 
Pennsylvania; decided October 31, 1988. 
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MOTOR VEHICLES — SELF- 
INCRIMINATION — THEFT 


N.J.S.A. 2C:17-6(b), requiring a person who 
‘for an unlawful purpose knowingly z 
a motor vehicle or with destroyed or 
altered identification numbers to file a verified 
statement showing (1) the source of the title, (2) 
the proper identification number or mark, (3) 
the manner and reason for the alteration, (4) 
the time the vehicle or part has been held, and 
(5) the price paid, violated defendants’ Fifth 
Amendment privilege since the information 
could furnish a link in the chain of evidence 
needed to prosecute him for a crime. 


Law Division; State v. Pontelandolfo et al, 
No. I-0460-6-87 and No. I-461-6-87; opinion by 
Holston, J.S.C.; decided June 24, 1988; approved 
September 8, 1988; in Opinions Approved column 
September 22, 1988. 
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MOTOR-VEHICLE LEASES — NEGLI- 
GENCE 


It would be imposing too great an obligation 
to require one co-lessee of a motor vehicle to 
make an investigation as to the driving abilities 
of other co-lessees where there is no reason to 
exvect that a co-lessee is not a legally qualified 
ésiver with normal competence and skill; no 
actual knowledge or reasonable cause to believe 
that the driver who allegedly injured plaintiff 
was unqualified or incompetant to operate a 
motor vehicle was demonstrated here, and the 
denial of summary judgment in favor of the 
driver’s co-lessee is reversed. 


Senstete Division; Baran v. Clouse 

» Inc. et al, ’A-2208- 87TS5; opinion by 
Shebell, J.A.D.; decided May 27, 1988; ap- 
proved June 15, 1988; in Opinions Approved 
column June 23, 1988. 
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MULTIPLE DWELLINGS 

Common ownership of a building is not an 
element of the definition of a ‘‘multiple dwel- 
ling”’ in N.J.S.A. 55:13A-3(k) and these three 
buildings, owned half by the individual plain- 
tiffs and half by the corporate plaintiff, are 
subject to the jurisdiction of the Commissioner 
of Community Affairs under the Hotel and 
Multiple Dwelling Law. 


a Division; Rothman et al v. Dept. 
Community Affairs, Bureau of Housing 
Inspection, A-3022-86T8; opinion by Skillman, 
J.A.D.; decided June 30, 1988; approved July 21, 
1988; in Opinions Approved column July 28, 
1988. 
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MULTIPLE PERSONALITIES 
(See also Amnesia) 


MUNICIPAL AUTHORITIES 
(See also Employment) 


MUNICIPAL COURTS 
(See also Criminal Procedure) 


MUNICIPAL COURT PROCEDURE — 
SUMMONS AND COMPLAINT 


The officer who, as permitted by R. 7:3-1, 
issued the unsworn-to summons before a com- 
plaint had been filed and a_ probable-cause 
determination had been made, did not sub- 
Ho yy sign and swear to the complaint 

before a person authorized by R. 3:3-1(a) and 
-2 as is required, and defendant’s conviction on 
this complaint (that he had allowed his dogs to 
bark in violation of the township’s noise- 
abatement ordinance) is reversed. 


Appellate Division; State v. Salzman, A- 
528-85T4; per curiam (Judges Coleman and 
O’Brien) opinion; decided October 27, 1987; 
approved October 6, 1988; in Opinions Approved 
column October 20, 1988. 
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MUNICIPALITIES 
See also Cooperatives, Employment, Free 
, Motor Vehicles) ; 


A developer who became a property owner 
subsequent to a contract entered into between 
two municipalities to accommodate the flow of 
sewage of the property owner’s municipality 
into the other municipality’s sewer system, was 
not an intended third-party beneficiary to the 
contract and could not sue to recover for the 
ae ee 2 eee © 
sewer the project through the planned sy 
also, subjecting municipalities to the cee 7"! 
benefi property owners for any damage 

a failure of full compliance with 
an inter-municipal agreement would have a 
chilling effect on the willingness to provide 
regional solutions to sewerage problems; there 





Inc. et al v. T of North Brunswick 


et al, A-231-86T1; opinion by Gaynor, J.A.D.; 
= August 9, 1988; approved September 1, 
1988. 


122 N.J.L.J. Index Page 1039 


A-0198-87T7; opinion by D’Annunzio, J.A.D.; 
decided August 3, 1988; approved August 18, 
1988; in Opinions Approved column August 25, 
1988. 
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MUNICIPALITIES — PUBLIC UTILITIES — 
TAXES 


As the Appellate Division held, the Tax 
Court was correct in concluding that, since 
appellants presented no credible evidence con- 
cerning the true value of their natural-gas 
pipelines that run through respondent town- 
ship, the presumption of validity that attaches 
to the quantum of the municipality’s assess- 
ment had not been rebutted; however, when 
confronted with such a totally deficient method 
as the assessor used here, which provides no 
reliable indication that the quantum is itself 
reasonable, the Tax Court is obligated to make 
an independent assessment based on the evi- 
dence before it and the data pi p Ag at its 
disposal, and the decision below 
assessment is reversed and remanded. 


In light of the large number of similar cases 
awaiting decision in the Tax Court, advisory 
observations are made here on how such cases 
should be decided in the absence of legislative 
action: depreciated replacement cost, not orig- 
inal cost, is the proper measure of the worth of 


_the property of a regulated utility for purposes 


of local property taxation, and particular care 
must be taken to properly reduce for economic 
obsolescense and to determine an equitable 
manner of calculating replacement costs; the 
goal in this case should be the value required to 
meet the current demand of consumers of 
natural gas. 


Supreme Court; Transcontinental Gas 
Pipe Line Corporation v. Bernards Town- 
ship etc., A-127/128 Sept. Term 1987; opinion 
by Handler, J.; decided August 15, 1988. 


122 N.J.L.J. Index Page 785 


MUNICIPALITIES — TAX SALES 


The duties of a holder of a certificate of tax 
sale, in possession of the premises, are similar 
to those of a mortgagee in possession, which 
are those of a prudent owner, and include 
collecting the income from it; whatever the 
effect of N.J.S.A. 54:5-87 in other contexts, the 
city may not charge the successor to a redeem- 
ing owner for rents it did not collect (because 
the tenants had exhibited rent receipts signed 
by an unknown party). 


Law Division; Tauber v. Newark, L-076626- 
87; opinion by Yanoff, J.S.C. (t/a); decided May 
16, 1988; approved August 23, 1988; in Opinions 
Approved column September 1, 1988. 
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MUNICIPALITIES — UM COVERAGE 


The uninsured-motorist coverage of the self- 
insured municipality mandated by Christy is 
secondary to that provided by its injured —. 
ployee’s private insurer; the municipality is 
entitled by the ‘‘excess coverage”’ clause of 
N.J.S.A. 59:9-2(e), which is not inharmonious 
with 17:20-1.1, to have the private insurer’s 
UM benefits deducted from any payment by 
the municipality of similar benefits. 


Law Division; Allstate Ins. Co. v. Alvarado 
et al, L-44833-85; opinion by Walls, J.S.C.; 
decided February 11, 1988; approved May 24, 
a in Opinions Approved column June 2, 
1 3 
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MUNICIPALITIES — VOLUNTEER FIRE 
COMPANIES 


“« bay ny ordinance which authorized the 








e et al v. City of Linden et al, A- 


NEW JERSEY TRANSIT 
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agreement was 


No. C 3938-86E; opinion by Rimm, J.S.C. (t/a); 
decided March 30, ane in Opinions Approved 
column November 3, 


122 N.J.L.J. Index Page 1452 


pean try 
(See also oining Crem- 
atoriums, maekrommetial Preteen) 


The judgment of the trial court directing the 
State to commence condemnation proceedings 
ee ee ona ee 
tiffs application for a permit, made 


rary regulatory of private property re- 
po Ate just compensation is reversed; Usdin is 
not overruled by the U.S. Supreme Court 
opinion in First Lutheran Church. 
Appellate Division; Laurjo Construction 
Co. v. State of New Jersey, A-84-87T8; 
opinion by Landau, J.S.C.; decided November 
17, 1988; in Opinions Approved column Decem- 
ber 8, 1988. 


122 N.J.L.J. Index Page 1562 


The trial judge’s finding who 
for variance under N.J.S.A. 40:55D- 

66 ” but 

that the Board of A *s decision that 


27, 1988; in Opinions ‘Approved column Novem- 
ber 17, 1988. 


122 N.J.L.J. Index Page 1504 


Once it was determined that the defendants’ 
application for a variance did not meet the 
standards for either a ‘‘use’’ or ‘‘hardship”’ 


Appellate ; Loscaizo v. Pini et al, 
A-1620-87T8; opinion by Shebell, J.A.D.; deci- 
ded October 5, 1988; in Opinions Approved 
column November 17, 1988. 


122 N.J.L.J. Index Page 1495 


N.J.S.A. 40:43-72 and -73, which 


have the Wale” power to issue all licenses and 
permits required for each building....’’), the 
municipal resolutions may be found, ‘after an 
evidentiary hearing, to evince an intention to 
transfer full supervisory powers and would 
then have been validated by 40A:13-19 and -20, 
statutes to include 

should then 


<8 
258 


Township of Holmdel, A-3136-87T8; 
by Dreier, J.A.D.; decided September 28, 1988; 
in Opinions Approved column November 13, 
1988 


122 N.J.L.J. Index Page 1390 


The township’s decision to limit development 
of plaintiff's uplands to lower density, single- 
acre lots was not arbitrary or unreasonable; the 
legislative findings expressed in the Coastal 
Area Facility Review Act and the legislative 
intent expressed in the Coastal Wetlands Act 
provides a rational basis for the township’s 





Appeliate Sporkin et al v. Staf- 
ford T et al, A-4157-86T7; opinion by 
King, P.J.A.D.; decided September al, 1988; 
approved October 6, 1988; in Opinions Approved 
column October 13, 1988. 


122 N.J.L.J. Index Page 1210 


of ‘‘need” is in- 


Terner et al v. Spyco, 
Inc., A-5681-86T8; opinion by Landau, J.A.D.; 
decided July 20, 1988; approved August 2, 1988; 
in Opinions Approved column August 11, 1988. 
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The additional use of the second story of the 
detached three-car 


y directing 
defendant to discontinue what they considered 
to be an unlawful use). 


Appellate Division; Randolph Twp. v. 
Lamprecht, A-580-87T8; opinion by Dreier, 
J.A.D.; decided May 27, 1988; approved June 
15, 1988; in Opinions Approved column June 23, 
1988. 
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The objective of encouraging the renovation 
and restoration of nonconforming hotels oy 
reasons of safety and aesthetics is 
consistent with MLUL purposes but it must a 
achieved in a manner consistent with the statu- 
tory source of a _ municipality’s a 
power, and the ordinance au 
foration or replacement of any siructures in the 
borough that nonconforming 
uses, as 


bigger the 
violate N.J.S.A. 40:55D-68 and -70(d). 


Supreme Court; Avalon Home and Land 
Owners Ass’n et al v. Borough of Avalon 
et al, A-74 Sept. Term 1987; per curiam 
opinion; decided July 25, 1988. 


122 N.J.L.J. Index Page 519 


On an appeal under N.J.S.A. 40:55D-17 to 
the municipal governing body from a final 


decision by the board of adjustment approving 


an a for a variance to 
40:55D-70(d), the before the board 
retains the entitlement 
to the relief t and, as the Appellate 


Division held, a tie vote of the governing body 
reverses the board’s grant of a use variance. 


Supreme Court; Committee for a Rickel 





Alternativ 

28 Sept. Term 1987; opinion by Clifford, J., 
concurrence by O’Hern, J.; decided July 25, 
1988. 


122 N.J.L.J. Index Page 517 


A resolution by a municipal planning board 
Laon site plan approval to an applicant 
must be vacated as being arbitrary and ca- 

where, as here, the applicant enters 
into an agreement with the planning board to 


board to grant the approval and the agreement 
is a consideration by the board, and there is no 


ordinance 
Board of the Borough of et og 
A-5817-86T8; opinion by Antell, P.J.A.D.; 


decided May 19, 1988; aque June 6, 1988; in 
Opinions Approved column June 16, 1988. 


122 N.J.L.J. Index Page 414 


Beers does not apply here, where at the time 

the first was adopted in this 
jd municipality, and ever since, the rental 
cottage on plaintiffs’ property (formerly a gar 


Orloski Ship 
Planning Bd.. L-66680-85 PW; opinion b 
Serpentelli, A.J.S.C.; decided March 14, 1988; 
approved May 24, 1988; in Opinions Approved 
column June 2, 1988. 


122 N.J.L.J. Index Page 290 


In N.J.S.A. 40:55D-70 c(2) the Legislature 


necessary to sustain a variance has 
crept into zoning law; c(1)‘‘hardship”’ 
with confiscation was a rubric for 


The c(2) variance, which provides for devi- 
ations from zoning requirements without 
‘shardship,”’ is entirely different from c(1); c(2) 
allows a variance for certain dimensional re- 


ppropriate population 
densities and should not have been set aside. 
Supreme Court; Kaufmann v. Warren Twp. 
Planning Bd. et al, A-91/92 Sept. 1987; opi- 
nion by O’Hern, J.; decided June 21, 1988. 
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MURDER 
(See also Evidence, Manslaughter) 


NEGLIGENCE 

(See also nee, Sarto 
Rule, Motor Veh 
Leases, Realtors) 


Fireman’s 
cles, Motor-Vehicle 


NEW-HOME WARRANTIES 
ee Une steeds oF ate 
election of 


constituting an under 
N.J.S.A. 46:3B-9 or NAC. Sa 5:25-3.10, 
thereby barring this action for breach of war- 
ranty, breach of contract and negligence, 


Nolan et al v. Homes by 

Brinkerhoff, inc., et al, No. W-16632-88; 

opinion by Arnold, J.S.C.; decided October 28, 

Log | b Opinions Approved column December 
, 1988. 


122 N.J.L.J. Index Page 1660 





(See also Immunity) 


NEW JERSEY TURNPIKE AUTHORITY 

A New Jersey Turnpike Authority’s regula- 
tion prohibiting the taking of photographs or 
movies on the Turnpike regardless of the cir- 
cumstances or context does not contribute to 
the objectives of traffic flow and safety, and 
exceeds the powers delegated to the Authority 
by the enabling act. 


Appellate Division; State v. Levinson, A- 
3312-86T4; Dig by D’Annunzio, J.A.D.; 
decided May 19, 1988; approved June 6, 1988; in 
Opinions Approved column June 16, 1988. 
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NO FAULT 

The 1983 amendment restricting N.J.S.A. 
39:6A-4 was not operative until January 1, 
1984 and may not be applied to plaintiff's 
November 1983 accident, so she is therefore 
eligible to recover PIP benefits even though she 
was not actually struck by a motor vehicle; the 
original opinion reported at 220 N.J. poet ak 
156 (App. Div. 1987), is amended accordingly 
and the L Law Division judgment is affirmed. 


Appellate Division; Darel v. Pennsylvania 

oaiwer’s Ins. Co., A-1977-86T7; opi- 

nion by , J.A.D.; decided June 22, 1988; 

approved roe 14, 1988; in Opinions Approved 
umn July 28, 1988. 


122 N.J.L.J. Index Page 799 


Notwithstanding that plaintiff was only 
pedalling her moped (because it had stalled) 
wage 5 a Se 5.0 oor, Oe ae ees 
and operating a ‘‘vehicle propelled _by_ other 
than muscular power’ that was 

or oe on ene Wee 
9:6A-2h (dicta to the contrary in Tomei is 
disavowed); she was therefore not a pedestrian 
under 39:6A-4 and not entitled to PIP benefits 
under her mother’s insurance policy. 


Dereon Nunag v. Pennsylvania 

Mutual Casualty Ins. Co., A-573- 

87T8; yee by Shebell, J.A.D.; decided May 

17, 1988; approved May 25, 1988; in Opinions 
Approved column June 2, 1988. 
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Some Pe enes > enemas Oe aoe or 


png Sg ipally garaged in this state, 
ther the of the owner to register the 


injured passenger for PIP coverage. 


Appellate Division; Fisher v. N.J. Auto- 
mobile Full Insurance Underwriting Ass’n, 
A-5027-86T1; opinion by Michels, P.J.A.D.; 
decided April 27, 1988; approved May 19, 1988; 
in Opinions Approved column May 26, 1988. 
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NONPROFIT CORPORATIONS — TAXES 


Although one-on-one services are not in 
themselves disqualifying, the record in this case 
supports the Tax Court’s determination that 
the two counseling centers on the church’s 

property were sufficiently akin to — 
businesses or professional practices to deny the 
‘‘charitable purposes”’ property-tax exemption. 


Appellate Division; Church Contribution 
Trust v. Mendham Borough, A-6134-86T7; 
per curiam (Judges Petrella, Dreier and Baime) 
opinion; approved May 16, 1988; in Opinions 
Approved column May 26, 1988. 


122 N.J.L.J. Index Page 88 


NONPROFIT ORGANIZATIONS — SIDE- 
WALKS 

A private school operated by a nonprofit 
religious cnguaiattals | alls within the commer- 
cial-landowners category established in Stewart 
and is liable to a nonbeneficiary pedestrian for 
injuries caused by the school’s failure to re- 
pa anager > kere 308 


sae Soe’ . St. Venantius 
et al,, A- za Set Sept. Term 1987; opinion 
by Garibaldi, J.; concurring opinions by 
— and Pollock, J.; decided August 8 
1988. 
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OBITUARIES 
(See also Defamation) 


ODOMETERS 
(See also Consumer Fraud) 


FERC regulation treating gas = for 
both deregulated and regulated is valid 


Federal Energy Regulatory v. 
Martin Exploration Co., 87- 
363, On writ of certiorari to the United States 
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Court of Appeals for the Tenth Circuit, May 31, 
1988. 
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OSHA 
(See also Evidence) 


OUTRAGE — PHYSICIANS 


It can hardly be termed outrageous that 
defendant, to better the image of his profession 
or otherwise, relayed a patient’s complaint 
about another doctor to an investigating au- 
thority; the fact that he may not have had a 
legal duty to report it hardly gives rise to a suit 
for the tort of outrage. 


Appellate Division; Brien v. Lomazow et 
al, A-244-87T7; opinion by Stern, J.A.D.; de- 
cided August 4, 1988; approved September 13, 
1988; in Opinions Approved column September 
22, 1988. 
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PARENTAGE 
(See also Adoption) 


PARKS 
(See also Environmental Protection) 


PAROLE 


The temporary relinquishment of a prisoner 
awaiting the commencement of or actually 
serving a sentence is a matter of comity be- 
tween jurisdictions, and defendant’s contention 
that his parole date should be determined by 
the date he was ‘‘involuntarily”’ delivered to 
federal authorities for prosecution, not by the 
date he later commenced serving his state 
sentence, is incorrect. 


Appeliate Division; Russillo v. Fauver et 
al, A-886-87T6; opinion by Stein, J.S.C. (t/a); 
decided May 26, 1988; approved June 15, 1988; 
in Opinions Approved column June 23, 1988. 
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A denial of parole is subject to judicial 
review for arbitrariness, and the reasons the 
Adult Panel of the Parole Board gave for 
concluding that appellant would commit an- 
other crime if released are inadequate; the 
members’ ‘‘gut’’ reactions are not an appro- 
priate substitute for a consideration of all of 
the evidence (almost all of which was favorable 
here) and appellant, whose manslaughter con- 
viction resulted from a single act of reck- 
lessness in an otherwise law-abiding life, is to 
be released forthwith. 


Appellate Division; N.J. State Parole Bd. 
v. Cestari, A-1531-87T5; opinion by Skillman, 
J.A.D.; decided April 20, 1988; approved May 2, 
1988; in Opinions Approved column May 19, 
1988. 
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PARTITION 


In this partition action, where defendants 
have agreed to buy plaintiffs’ interest and a 
master has found that plaintiffs’ improvements 
increased the value of the property, an equita- 
ble lien for the amount of that increase will be 
imposed as a credit for plaintiffs. 


Chancery Division; Donnelly v. Capodici, 
C-6056-85E; opinion by Humphreys, A.J.S.C.; 
decided December 24, 1987; approved August 15, 
1988; in Opinions Approved column August 25, 
1988. 
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PARTITION — TENANCIES IN COMMON 


The Chancery Division judge misapplied 
Reitmeier (which is not even binding precedent) 
in refusing to partition the property these 
parties had bought as tenants in common, and 
had lived in together for four years until 
plaintiff moved out, and in effect forfeiting 
plaintiff's equity in it by charging her for her 
use and occupancy; even applyi Reitmeier, at 
most defendant might be om to remain as 
sole occupant, but he must pay plaintiff for her 
share as cotenant, with adjustments for reduc- 
tions on the mortgage and the difference be- 
tween their initial capital contributions. 


Appellate Division; Baker v. Drabik, A- 
5145-86T1; opinion by Petrella, P.J.A.D.; decid- 
ed April 22, 1988; approved April 30, 1988; in 
Opinions Approved column May 19, 1988. 


122 N.J.L.J. Index Page 39 


PENALTIES 
(See also Conspiracy) 


PER QUOD CLAIMS 
(See also Damages) 


PENSIONS oS 
(See also Public Employment) 

A jail guard’s being struck or thrown to the 
ground during violent, involuntary altercations 
with prisoners is beyond his ‘normal work 
effort’? (Pushko II and its dictum have no 
bearing on this case) and the three traumatic 





events that rendered petitioner permanently 
and totally disabled entitle him to accidental- 
disability benefits. 


Appellate Division; Gable v. Bd. of Trus- 
tees of the Public Employees’ Retirement 
System; A-4773-86T7; opinion by Havey, 
J.A.D.; decided April 22, 1988; approved April 
4 1988; in Opinions Approved column May 19, 
1988. 
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PENSIONS — TRAUMATIC EVENTS 
A slip-and-fall accident does not entail a 


pped 

cooking oil spilled on the kitchen floor by two 
inmates was not injured in a ‘‘traumatic event’’ 
that would entitle him to accidental-disability 
benefits (as opposed to ordinary disability ben- 
efits); perhaps the Legislature should revisit 
this subject but, until it does, the Court’s duty 
is to apply the statute in accordance with the 
legislative intent. 


Supreme Court; Ciecwisz v. Bd. of Trus- 
tees, Police and Firemen’s Retirement 
System, A-84 Sept. Term 1987; opinion by 
Pollock, J.; dissents by O’Hern, J. and Stein, J.; 
decided October 27, 1988; in Opinions Approved 
column November 10, 1988. 
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This case, where a teacher slipped and fell 
on a highly polished floor in her school and 
sustained serious injuries, is controlled by 
Kane; in a slip-and-fall case, no force or power 
originates anywhere except from the person 
falling and, since it is thus not a ‘‘traumatic 
event’’ (to the extent that Gerba and Korelnia 
may be read to say that it is they are rejected 
here), the claimant is only entitled to workers’ 
compensation benefits and an ordinary dis- 
ability pension, not to an accidental-disability 
pension. 


Supreme Court; Maynard v. Bd. of Trus- 
tees of The Teachers’ Pension and An- 
nuity Fund, A-83 Sept. Term 1987; opinion by 
Pollock, J.; concurrence by Stein, J.; dissent by 
O’Hern, J.; decided October 27, 1988; in Opi- 
nions Approved column November 10, 1988. 
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PHARMACISTS 


N.J.S.A. 45:14-12, which forbids pharmacists 
to distribute premiums or rebates (except 
‘trading stamps and similar devices’’) in con- 
nection with the sale of drugs and medications 
to anyone under 62, violates due process in two 
respects: it does not serve the public health, 
safety and welfare, and it is void for vagueness. 


Appellate Division; In re CVS Pharmacy, 
Wayne, A-3440-86T1; opinion by Stein, J.S.C. 
(t/a); decided April 28, 1988; approved May 16, 
1988; in Opinions Approved column May 26, 
1988. 
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PHYSICIANS 
(See also Contingent Fees, Malicious Pros- 
ecution, Outrage) 


PHOTOGRAPHIC IDENTIFICATIONS 
(See also Fair Trial) 


PINELANDS 
(See also Civil Rights, Condemnation, 


Entire-Controversy Doctrine) 


PLEAS 


Guilty pleas may be accepted by courts, 
including municipal courts, only after the ex- 
acting requirements of R. 3:9-2 have been met, 
and defendant’s plea of guilty to shoplifting 
must be set aside because no factual basis for 
the plea was obtained and no inquiry was made 
to determine whether he understood the charge 
and entered the plea voluntarily; municipal 
courts entertain an enormous volume of cases, 
but constitutional rights can never be subordi- 
nated to a quest for efficiency. 


Law Division; State v. Gale, App. 193-87; 
opinion by Haines, A.J.S.C.; decided May 13, 
1988; approved June 24, 1988; in Opinions 
Approved column July 7, 1988. 
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PLEA BARGAINS 
(See also CDS, Sentencing) 


It is incumbent on the trial court to inform a 
defendant, at the time of the plea, of the loss of 
opportunity mandated by the Graves 
Act, and it should satisfy itself, through specific 
questions and answers, that the defendant 
thoroughly understands the parole implications 
of a Graves Act conviction; however, defend- 
ant, who was not so informed by the court, is 
not necessarily entitled to vacate his plea, and 
the matter is remanded for a determination of 
whether he was prejudiced by the omission. 


Appellate Division; State v. Bailey, A-3899- 
86T4; opinion by Baime, J.A.D.; decided July 
21, 1988; approved August 12, 1988; in Opinions 





Approved column August 18, 1988. 
122 N.J.L.J. Index Page 982 
PLEA BARGAINS — PROBATION 


Where the trial court properly advised de- 

fendant that by pleading guilty to bail jumping 
she was subject to a maximum term of im 
onment of five years, and the defendant fully 
understood the nature of the charge and the 
penal consequences thereof, the trial court did 
not have a duty to inform her that by pleading 
guilty she may be charged with a violation of 
probation (a charge not directly related to the 
bail jumping charge, although possibly flowing 
from it), and that consecutive sentences could 
be imposed. 
Appellate s State v. Garland, A- 
5082-86T4; opinion by Michels, P.J.A.D.; deci- 
ded July 12, 1988; approved August 2, 1988; in 
Opinions Approved column August 11, 1988. 
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POLICE OFFICERS — WORKERS’ COM- 
PENSATION 


The 1979 amendments to the Workers’ 
Compensation Act did not create an exception 
to the going-and-coming rule for police officers 
driving to work in uniform in a non-emergency 
situation, and Livingstone is factually distin- 
guishable because appellant was on a public 
highway when he was injured in a car accident; 
the denial of workers’ compensation benefits is 
a . 


Appellate Division; Plodzien v. Edison 
Twp. Police Dept., A-1113-87T8; opinion by 
D’Annunzio, ?.J.A.D.; decided October 7, 1988; 
in Opinions Approved column November 10, 
1988. 
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POLYGRAPHS — RIGHT TO COUNSEL 


An attorney’s reliance on his client’s repre- 
sentations of innocence does not constitute 
deficient performance under Strickland and 
Fritz, and the fact that defendant’s trial counsel 
did not arrange for a privately-administered 
polygraph test prior to defendant’s taking a 
test administered by the prosecutor’s office, 

t to a stipulation, did not constitute a 
denial of the effective assistance of counsel; the 
evidence at defendant’s trial for rape was 
overwhelming, and his petition for post- 
conviction relief was properly denied. 


late Division; State v. Sloan, A-5512- 
85T4; opinion by D’Annunzio, J.A.D.; decided 
July 25, 1988; approved August 12, 1988; in 
Opinions Approved column August 18, 1988. 
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PORT AUTHORITY — TORT CLAIMS ACT 


The Tort Claims Act does not apply to The 
Port Authority of New York and New Jersey; 
plaintiff's failure to file a notice of claim with 
the Port Authority prior to filing suit, as 
required by N.J.S.A. 32:1-163, bars this action 
for false arrest. 


Law Division; Williams v. National Car 
Rental System, Inc., L 088757-85; opinion by 
Villanueva, J.S.C.; decided March 31, 1988; 
approved May 19, 1988; in Opinions Approved 
column June 2, 1988. 
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POST-CONVICTION RELIEF — SEN- 
TENCING 


The trial court correctly ruled that defend- 
ant’s arguments pertaining to the parole- 
ineligibility term imposed under N.J.S.A. 
2C:43-6 and to the consecutive custodial term 
that allegedly deviated from Yarbough guide- 
lines were cognizable only on direct appeal and 
not in post-conviction-relief proceedings. 


Law Division; State v. Flores, A-4796-86T4; 
opinion by Baime, J.A.D.; decided October 24, 
1988; in Opinions Approved column December 8, 
1988. 
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PREEMPTION 
(See Bottle Bilis, Cigarettes, Labor Law) 


PREVAILING WAGE ACT 
(See Contractors) 


PRISONERS 
Fe First Amendment, Hospitals, 
ensions) 


PRIVILEGE 
(See Criminal Procedure) 


PROBATION 
(See also Plea Bargains, Sentencing) 


A violation of probation means a failure of 
noncustodial rehabilitation — it does not 
necessarily suggest aggravating circumstances 
regarding the original offense, mandating an 
enhanced punishment; here, where defendant 
failed to report and to perform his community 
service, and showed the use of illegal drugs, the 
two-year parole disqualifier on his five-year 
prison term (for twice violating probation for 
CDS possession) is unjustified. 

e Division; State v. Smith, A-2743- 
86T4; opinion by King, P.J.A.D.; decided July 8, 
1988; approved July 21, 1988; in Opinions Ap- 
proved column July 28, 1988. 
122 N.J.L.J. Index Page 866 








Failure to report and illegal drug use while 
on probation are not truly ‘‘aggravating fac- 
tors’ under N.J.S.A. 2C:44-1 — they are 
circumstances to support an adjudication of a 
violation of probation; this is not the State v. 
Kruse ‘“‘rare case”’ baad imposing 2 period of 
parole ineligibility with a presumptive sentence, 
and the 24-year parole disqualifier defendant 
received in conjunction with the five-year 
prison term (for violating probation for bur- 
glary and theft) is vacated. 


Appellate s State v. Wilson, A- 
2646-86T4; opinion by King, P.J.A.D.; decided 
July 8, 1988; approved July 21, 1988; in Opi- 
nions Approved column July 28, 1988. 
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PTI 
(See also CDS) 


Although it is difficult to determine whether 
the June 28, 1988 amendment to N.J.S.A. 
2C:43-13c (which extends Pretrial Intervention 

to a maximum of three years) is 
ameliorative, it is the effective provision in this 
case under the ‘“‘time of decision’’ rule (the 
legislative provision controls R. 3:28, which 
continues to limit PTI programs to one year); 
defendant’s admission for an initial period of 
only six months is appropriate here, however, 
and it shall not be extended unless the dircctor, 
on the basis of psychiatric reports, obtains the 
court’s approval. 


Law Division; State v. T.A.B., Ind. #1006- 
05-87; opinion by Haines, A.J.S.C.; decided 
August 29, 1988; in Opinions Approved column 
November 10, 1988. 
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pRopucts LIABILITY 
’ Cigar ettes. Indemnification, 
Limitations of Actions) — 


PUBLIC ADVOCATE 
(See Insurance) 


PUBLIC CONTRACTS — SOUTH JERSEY 
PORT CORPORATION 


The Local Public Contracts Law is in- 
applicable to the South Jersey Port Corporation 
since it is not a ‘‘contracting unit’’ but a state 
agency within the plain meaning of N.J.S.A. 
40A:11-2; it also does not meet the necessary 
attributes described in the statute for a public 
body to be a contracting unit. 


Law Division; South Jersey Port Corpora- 
tion v. Modern Handling E Co., L- 
088858-86; opinion by Greene, J.S.C.; decided 
March 4, 1988; approved May 26, 1988; in 
Opinions Approved column June 9, 1988. 
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PUBLIC EMPLOYMENT 
(See also Administrative Law) 


Defendant, who was elected as a commis- 
sioner of the township and at the same time 
was employed by the township as a housing 
inspector in which he served under another 
commissioner, could not hold both positions 
since the elected office is incompatible with the 
simultaneous position of housing inspector; the 
supervisory role of the other commissioner over 
defendant creates the appearance that he could 
exercise influence over defendant’s vote on 
matters before the board of commissioners, 
there is a potential incompatibility of duties 
during normal working hours, and there would 
be an appearance of impropriety in matters 
before the municipal judge regarding building 
violations since defendant would be one of the 
members of the board which had appointed the 


judge. 


Law Division; Township of Belleville et al 
v. Fornarotto, No. W-33012-88E; opinion by 
Villanueva, J.S.C.; decided August 11, 1988; in 
Opinions Approved column November 3, 1988. 


122 N.J.L.J. Index Page 1446 


PERC correctly determined that N.J.S.A. 
34:13A-5.6, like its federal counterpart, prohi- 
bits an exclusive representative from collecting 
agency-shop fees from an employee in the unit 
whom it excludes from membership because he 
is a member of a rival labor organization. 


Appellate Division; Patrolmen’s Bene- 
volent Ass’n Local 134 v. Bergen County 
Bd. of Chosen Freeholders, A-5897-86T8; 
opinion by Baime, J.A.D.; decided March 4, 
1988; approved August 16, 1988; in Opinions 
Approved column August 25, 1988. 
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There was no interruption of the decedent’s 
‘‘active service’? where he was notified in May 
that he had a reasonable expectation of teach- 
ing his usual courses in the fall term as an 
adjunct professor since this established a de 
facto employee-employer relationship which 
continued over the summer months, and death 
benefits were thus properly payable; also, be- 
cause PERS failed to provide notice that during 
the brief period decedent didn’t teach the only 
way for him to preserve his death benefits was 
to convert to a private insurance plan, the 31- 
day conversion period was extended 60 days, 
and decedent was entitled to coverage since he 
died within that period. 


Appellate Division; Estate of Hagel v. 
Board of Trustees, PERS, A-1044-87T8: 
opinion by Dreier, J.A.D.; decided June 30, 
1988; approved July 21, 1988; in Opinions Ap- 
proved column July 28, 1988. 


122 N.J.L.J. Index Page 928 








; Galvano v. Board of 
the Employees’ Re- 
tirement System, A-571-87T8; opinion by 
Landau, J.A.D.; approved June 23, 1988; in 
Opinions Approved column June 30, 1988. 
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PUBLICITY 
(See also Surrogate Parenting) 


Due to the highly prejudical nature of in- 
contained in news articles published 


another murder, as well as his prior 
and assault convictions — defendant was being 
tried for ‘‘knowing”’ or ‘‘purposeful’’ murder, 
felony murder, aggravated assault and ag- 
gravated sexual assault), the court erred in 
relying on its protective instructions alone, and 
its refusal to poll the jury violated defendant’s 
fair-trial rights and uires that his convic- 
tions be reversed and defendant be given a new 
trial; when a trial court is presented with a 
post-impanelment motion to question the jury 
about exposure to trial publicity, it should first 
determine if the information has the capacity to 
prejudice the defendant and, if so, it should 
then determine if there is a realistic possibility 
that such information may have reached any 
jurors; if there is a realistic possibility, it 
should conduct a voir dire to determine 
whether any exposure has occurred. 


Supreme Court; State v. Bey (Bey 1), A-2 
Sept. Term 1987; opinion by Stein, J.; concur- 
rence by Handler, J.; decided August 2, 1988. 
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PUBLIC OFFICIALS 
(See Indictments) 


PUBLIC UTILITIES 
(See also Municipalities) 

In determining the issuance of a certificate of 
public convenience and necessity, the ALJ er- 
red in denying the petitioner a plenary hearing 
on the greund that the petitioner lacked the 
qualification for operating a transfer station 
and obtaining a certificate because it had 
operated the station in advance of receiving the 
certificate; the ALJ, and ultimately the BPU, 
must consider the totality of circumstances 
relevant to the criteria for issuance of the 
certificate, and the operation of a transfer 
station without a certificate may be an im- 
portant factor in considering whether the ap- 
plication should be granted; —_ oy = 
purposes of imposing a penalty, opera’ 
of the transfer station without the certificate 
involved conduct without interruption, 
which constituted only one offense. 


Appellate Division; In re Robros Recycling 
, A-1539-86T8; opinion by Stern, 
J.A.D.; decided July 12, 1988; approved August 
2, 1988; in Opinions Approved column August 
11, 1988. 
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A company which sells methane-rich fuel 
pi into New Jersey to only one large indus- 
user for use as a substitute for natural 

to sell to anyone if 
it deems it profitable to do so, is a public utility 
N.J.S.A. 48:2-13; the 


tally 
structures for fuel ucts sold by other 
regulated utilities and, therefore, affects the 
public’s interest in fuel sales. 


Appellate Division; In re the South Jersey 
Gas Company, A-111-87T1; opinion by 


Scalera, J.A.D.; decided July 6, 1988; approved 
July 21, 1988; in Opinions Approved column July 
28, 1988. 
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Supremacy Clause pre-empts state-ordered 
inquiry into FERC-mandated costs. 


Mississippi Power & Light Co. v. Mis- 
sissippi, 86-1970, On writ of certiorari from the 
Supreme Court of Mississippi, decided June 24, 
1988. 
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REAL ESTATE 

(See also Broker’s Commissions, En- 

vironmental Protection, Foreciosures, 
Law) 

Where the mortgage-contingency clause 
vided that the purchasers obtain ‘‘a firm 
written commitment’ for a mortgage of 
$185,000, and the mortgage obtained was for 
$162,000 and conditioned on the sale of the 

hasers’ home at a minimum price, the 
yers did not secure the necessary mortgage 
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in Opinions Approved column June 9, 1988. 

122 N.J.L.J. Index Page 718 
REAL ESTATE — SPECIFIC PERFORM- 
ANCE 


Where the seller plans to complete the con- 
dominium project with minor variations from 


specific closing date are not too indefinite for 
specific performance. 


the buyers are willing to wait out the delays 
and seek specific performance. 


ert Division; Becker et al v. Sunrise 
-at Elkridge et al, A-5349-86T1; opinion by 
Shebell, J.A.D.; decided June 30, 1988; approved 
July 14, 1988; in Opinions Approved column July 
21, 1988. 
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REALTORS — NEGLIGENCE — EXPERT 
WITNESSES 

Where the realtor introduced the buyer to an 
unfamiliar institution it was obligated to moni- 
tor the progress of the loan; here, the realtor 
breached its fiduciary duty to the sellers by 
failing to discover early on the conditions of the 


by which the contract could have been con- 
summated; also, no expert testimony of the 
standard of care to be employed by a realtor 
was necessary because the conduct of the 
realtor was so wanting in care and skill as to be 
apparent to a layperson. 


Law Division; Farrell et al v. Janik et al, 
W-001672-86; opinion by Imbriani, J.S.C.; 
decided March 28, 1988; aproved May 26, 1988; 
in Opinions Approved column June 9, 1988. 
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RECYCLING 
(See Environmental Protection) 


RELOCATION ASSISTANCE 
(See Landiord and Tenant) 


RETROACTIVITY — ‘‘SON OF SAM’’ LAW 
(See also Banks, CDS, PTI) 


N.J.S.A. 52:4B-26, which renders a ‘‘Son of 
Sam’”’ contract void unless it provides for 
‘‘payment of the moneys in escrow to the 
Violent Crimes Compensation Board,’’ should 
not be applied retroactively, and the funds 
received for legal services under the assignment 
of this book contract, entered into before the 
statute’s effective date of January 26, 1983, 


need not be paid to the Board. 
Appellate Division; Fasching et al v. Kal- 
linger et al, A-5159-86T1; opinion by 


D’Annunzio, J.A.D.; decided August li, 1988; 
approved September 1, 1988; in Opinions Ap- 
proved column September 8, 1988. 
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RICO 

Notwithstanding the state racketeering stat- 
ute’s incidental effect on interstate commerce, 
it does not violate the commerce clause since it 
is rationally related to its stated purpose of 
preventing, disrupting and eliminating the in- 
filtration of organized crime-type activities into 
the commerce of the state and does not burden 
interstate commerce; also, the statute is not 
vague since it provided defendants with ade- 
quate notice that their conduct was proscribed, 
nor is it overbroad in that those subject to the 
act might be afraid to exercise their right to 
associate since it only punishes the individual 
who associates and commits any of two specifi- 
cally enumerated predicate acts. 


Law Division; State v. Passante et al, Ind. 
No. S-351-87; opinion by Moses, J.S.C.; decided 
November 12, 1987; approved June 6, 1988; in 
Opinions Approved column June 16, 1988. 
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RIGHT OF CONFRONTATION 
(See Child Victims) 


RIGHT TO COUNSEL 
(See also Polygraphs) 


Defendant, who pleaded guilty to shoplifting 
(claiming that it was his first offense) and was 
sentenced to jail for 30 days and fined $250, 





advisability of 
into a defendant’s understanding, must precede 
acceptance of a waiver. 


Law Division; State v. Gale, App. 193-87; 
opinion by Haines, A.J.S.C.; decided May 13, 
1988; approved June 24, 1988; in Opinions 
Approved column July 7, 1988. 
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RIGHT TO KNOW 


The Appellate Division correctly held that 

there is no reason to treat commercially moti- 
vated ‘‘citizens’’ access to public re- 
cords under N.J.S.A. 47:1A-2 differently from 
citizens seeking information for a purely ‘‘pri- 
vate’’ reason; under either the Right-to-Know 
Law or common-!aw theories, the public entity 
may establish (or request a court to establish) 
reasonable time-and-place restrictions on ac- 
cess. 
Obviously, not every printout of routinely 
computerized data made by a public agency 
becomes a Right-to-Know record, but it does 
not appear in this case to determine 
whether the porer 4 plaintiff seeks qualify as 
Right-to-Know records or common-law records; 
however, the judgment affording plaintiff un- 
qualified access to defendant’s public records is 
modified to limit its scope to the specific 
materials described in this opinion. 


Sept. Term 1988; per curiam opinion; decided 
November 21, 1988; in Opinions Approved col- 
umn December 8, 1988. 
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SALES TAX 
(See Municipalities) 


SCHOOLS 
(See CDS) 


SEARCH AND SEIZURE 
(See also CDS, Juveniles) 

The warrantless entry into defendant’s 
apartment at midday on a weekday by eight 
police officers, after an informant had told two 
of them (only a mile from the courthouse) that 
narcotics were being packaged for imminent 
distribution, was not justified; no effort was 
made to obtain a warrant and no excuse for 
not trying was proffered (or would seem 
palatable under the circumstances) and all of 
the evidence is suppressed. 


Appellate Division; State v. Lewis, A-3068- 
85T4; opinion by King, P.J.A.D.; decided Sep- 
tember 23, 1988; approved October 12, 1988; in 
Opinions Approved column October 20, 1988. 
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Because the police officers had a reasonable 
belief that the juvenile defendant was armed 
and dangerous they were entitled to conduct a 
protective search, and Miranda warnings were 
not required since the defendant, who was not 
handcuffed and was questioned for only a few 
minutes, at about noon, on a landing of his 
apartment building, was not in custody when 
the police asked him where the gun was; also, 
the unknown whereabouts of the gun, which 
was hidden in the alleyway of a residential 
— posed a serious threat to public 

ety. 


Appeliate Division; State of New Jersey in 
the Interest of A.S., a Juvenile, A-3225- 
87TS; per curiam opinion; decided July 18, 
1988; approved October 6, 1988; in Opinions 
Approved column October 20, 1988. 
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The plain-clothes police officers, who were 
investigating an informant’s tip by attempting 
from defendant, created the 


identities when he did not rise to their bait; 
since the exigency was not an ‘‘unintended and 
collateral residual effect,’’ the heroin they 
seized without a warrant was properly supp- 
ressed. 


Appellate Division; State v. Hutchins, A- 
0785-87T5; opinion by D’Annunzio, J.A.D.; 
decided July 25, 1988; approved August 12, 
1988; in Opinions Approved column August 18, 
1988. 
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The hot-pursuit exception to the warrant 
requirement is limited to serious offenses, and 
the erratic driving observed by the police 
officer did not justify his warrantless intrusion 
into the sanctity of defendant’s home; even if 
he had had probable cause to believe that 
defendant had been driving while intoxicated, 
the U.S. Supreme Court has held that a war- 
rantless home arrest cannot be upheld simply 
because evidence of a driver’s blood-alcohol 
level might dissipate while the police obtain a 
warrant. 

late Division; State v. Bolte, A-2276- 
87TS5; opinion by Long, J.A.D.; decided May 31, 
1988; approved June 15, 1988; in Opinions 
Approved column June 23, 1988. 


122 N.J.L.J. Index Page 649 
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The police officers were justified in im- 
pounding and searching a car that had been 
seen speeding from the scene of a shooting and 
was found improperly parked at the emergency 

with the doors 


his car and clothing was properly denied. 


Appellate ; State v. Adams, A- 
3714-85T4; opinion by King, P.J.A.D.; decided 
May 3, 1988; approved May 19, 1988; in Opi- 
nions Approved column May 26, 1988. 


122 N.J.L.J. Index Page 234 


For the warrantless search of the passenger 
compartment of a car to be considered ‘‘in- 
cident to a lawful arrest’? it must be con- 
temporaneous with the arrest and limited to the 
area in which the arrestee might grab a weapon 
or item of evidence, and this search, conducted 
more than ten minutes after the driver had 
been arrested for driving while on the revoked 
list and five minutes r the car had been 
pushed 75 feet to a safer spot by the four other 
occupants, was not incident to a lawful arrest; 
also, given the nature of the violation, there 
were no evidentiary items for which to search. 


late Division; State v. Barksdale, 
etc., A-1375-87T5; opinion by Coleman, 
P.J.A.D.; decided April 21, 1988; approved April 
26, 1988; in Opinions Approved column May 19, 
1988. 


122 N.J.L.J. Index Page 34 


SEARCH AND SEIZURE — RIGHT TO 
TRAVEL — COMMERCE CLAUSE 


The use by the police of a roadblock on the 
Fort Lee side of the George Washington Bridge 
on a Friday evening for the purpose of detect- 
ing persons trans) controlled dangerous 
substances or under the influence of drugs or 
alcohol, and which caused over one million cars 
to come to a complete stop, out of which 57 
vehicles were searched and nine arrests made, 
was not reasonable under the balancing test 
since the severity of the interference with 
individual liberty did not outweigh the gravity 
of the immediate pressing need for public 
safety, and thereby violated the right to be free 
from unreasonable governmental intrusion; 
additionally, the roadblock was not reasonable 
under the strict scrutiny test because the State 
did not show that all other less restrictive 
means have failed or are likely to fail, and the 
roadblock thus violated the fundamental liberty 
of the freedom to travel; the roadblock also 
violated the commerce clause since the benefit 
derived did not outweigh the impedence of 
interstate commerce and the State failed to 
accommodate legitimate commercial needs. 


Law Division; State v. Barcia et al, No. S- 
137000 and S-316999; opinion by Napolitano, 
J.S.C.; decided August 5, 1988; approved Oc- 
tober 11, 1988; in Opinions Approved column 
October 20, 1988. 
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SEARCH AND SEIZURE — SELF- 
INCRIMINATION 


The Port Authority sign directing airline 
travellers to declare all weapons, the in- 
complete information given by the airline — 
that unloaded guns could be transported in 
luggage — and the P.A. officer’s response to 
defendant’s query — that weapons in luggage 
had to be declared — do not require suppres- 
sing the gun defendant revealed, for which he 
did not have a carrying permit; he could have 
chosen not to board his flight, and was not 
compelled to incriminate himself. 


The subsequent warrantless search of de- 
fendant’s suitcase was not a justifiable inven- 
tory search but an investigatory search, and the 
$10,000 in cash, the telephone scrambler and 
the cocaine found as a result were properly 
suppressed; the State’s argument that the 
search was incident to defendant’s arrest for 
the unlawful of a gun was not raised 
below and does not concern a matter of great 
public interest, so it will not be considered on 
appeal. 

Appellate ; State v. , A- 
5614-86T5; opinion by Gaynor, J.A.D.; decided 
August 4, 1988; approved August 18, 1988; in 
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Opinions Approved column August 25, 1988. 
122 N.J.L.J. Index Page 1033 


—— Division; Wehrie v. American 

Can Company, A-5552-86T8; ge by Stein, 
J.A.D.; decided October 24, ‘1988; in Opinions 
Approved column November 17, 1988. 
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SECURITIES 
(See also Attorneys) 


Once the plaintiffs established a prima facie 
violation of 15 U.S.C.A. § 77e by showing that 
the securities were unregistered and that the 
mails were used to sell the securities, the 
defendants had the burden of establishing the 
satisfaction of each requirement of Rule 146 (17 
C.F.R. 230.146 (1982)) in order to be entitled 
to summary judgment; here, questions of fact 
existed as to the number and identity of the 
partnership offerees and whether defendants 
have filed reports or have paid illegal commis- 
sions, contrary to Rule 146 standards. 


Appellate Division; Zendell et al v. New- 
port Oil Corporation et al, A-999-86T7; opi- 
nion by Stein, J.S.C. (t/a); decided July 19, 
1988; approved August 2, 1988; in Opinions 


Approved column August 11, 1988. 
122 N.J.L.J. Index Page 928 


Desire to serve own financial interests or 
those of securities’ owner necessary for securi- 
ties registration violation. 


Pinter v. Dahl, 86-805, On writ of certiorari to 
the United States Court of Appeals for the Fifth 
Circuit, filed June 15, 1988. 


122 N.J.L.J. Index Page 348 


SELF-INCRIMINATION 
(See also Discovery, Immunity, Motor Ve- 
hicles, Search Seizure) ‘ 
Although Miranda w: directly pre- 
r’s statement, 


ceded the defendant — o 
the entreaties of his fellow officers over a six- 
hour period was a _ constitutional violation 
which overcame defendant’s previously- 
expressed refusal to speak and, therefore the 
statement was ‘‘continuous’”’ and ‘inextricably 
entwined’’ with the improper conduct and must 
be realistically viewed as a product of that 
violation, the statement should have been 
suppressed 


Appellate ; State v. Barowski, A- 
4966-85T4; opinion by Gaulkin, J.A.D.; decided 
July 5, 1988; approved July 19, 1988; in Opi- 
nions Approved column July 28, 1988. 


122 N.J.L.J. Index Page 924 


Defendant’s request to ‘‘lie down so that he 
could think about what had happened’’ was not 
an invocation of his right to terminate the 
interrogation, and therefore, the police did not 
violate that right when questioning was 
pte one hour after defendant rested with- 

Oe a ee a ae ee 
— defendant did not ask for an attorney or 
refuse to sign a waiver of rights, refuse to 
continue the qu indicate in any 
manner that he wanted to end the inter- 


by his request he intended to cut off question- 
ing and remain silent; defendant’s subsequent 
assertion of his right to terminate questioning 
— not invalidate his earlier voluntary con- 


Supreme Court; State v. Bey (Bey Il), A-5, 
Sept. Term 1986; opinion by Pollock, J.; dissent 
4 — J. and Handler, J.; decided August 


122 N.J.L.J. Index Page 579 


By failing to scrupulously honor defendant’s 
request to terminate the interrogation, the 
police violated defendant’s right against self- 
incrimination, and his oral and written con- 
fessions were erroneously introduced at trial; 
defendant’s initial refusal to speak about a 





Suerte Condy Sate » Soy ay B. A-2 
Sept. Term 1987; opinion by Stein, J.; concur- 
rence by Handler, A decided August 2, 1988. 


122 N.J.L.J. Index Page 576 


SENTENCING 

Goo so SS, Sea by Aa, Coe 
re 
R , Probation) 


PB gw of parole ineligibility must be 
between defendant’s various convict- 


Appellate Division; State v. Adams, 
1785-86T4; opinion by Petrella, P.J.A.D.; sect. 
ded July 27, 1988; approved August 16, 1988; in 
Opinions Approved column August 25, 1988. 


122 N.J.L.J. Index Page 1032 


Commutation and work credits cannot be 
deducted from defendant’s mandatory five-year 
minimum sentence imposed under 
N.J.S.A.2C:14-6. 


Appellate Division; Karatz v. Scheide- 
mantel, A-2153- 8771; opinion by King, 
P.J.A.D.; decided July 27, 1988; approved Aug- 
ust 12, 1988; in Opinions Approved column 
August 18, 1988. 


122 N.J.L.J. Index Page 983 


SENTENCING — PLEA BARGAINS — 
PROBATION 


Defendant, who pleaded guilty to jumping 
bail, was only entitled to credit for jail time 
4 was directly attributable to the bail jump- 

ing charge; the award of credits does not 
daca on when the State decides to file its 
accusation and, therefore, defendant was en- 
titled to credit for her incarceration from the 
date the offense took place. 


Appellate Divix'on; State v. Garland, A- 
5082-86T4; opinion by Michels, P.J.A.D.; de- 
cided July 12, 1988; approved August 2, 1988; in 
Opinions Approved column August 11, 1988. 


122 N.J.L.J. Index Page 927 


SENTENCING — SEXUAL ASSAULT 


While the statutory element would have been 
present here had the victim been 12, the four- 
year-old victim’s extreme youth was a proper 
aggravating factor to be considered by the 
court in sentencing defendant to the maximum 
term of 10 years for a violation of N.J.S.A. 
2C:14-2b; defendant’s juvenile record and 
municipal-court convictions were also proper 
aggravating factors to be considered. 


Appellate Division; State v. Taylor, A-4123- 
85T4; opinion by Dreier, J.A.D.; decided July 
21, 1988; approved August 12, 1988; in Opinions 
Approved column August 18, 1988. 
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SETTLEMENTS 

(See Entire-Controversy Doctrine, Infants) 
SEXUAL ASSAULT 

(See Sentencing) 

SHERIFFS 

(See Foreclosures) 


SHERIFFS’ OFFICERS 
(See Administrative Procedure) 


SIDEWALKS 

(See also Nonprofit Organizations) 
SMALL CLAIMS 

(See Jurisdiction) 


SOCIAL SECURITY 


that the Social Security Act and 
the regula’ permit the introduction of post- 
hearing evidence, post-hearing reports may not 
be relied on without giving the claimant an 
opportunity to cross-examine the authors of the 
reports. 


Wallace v. Bowen, No. 87-3840; on appeal 
from the United States District Court for the 
Western District of Pennsylvania; opinion by 
Sloviter, U.S.C.J.; filed August 18, 1988. 


122 N.J.L.J. Index Page 875 


““SON OF SAM’’ LAW 
(See Retroactivity) 


SOUTH JERSEY PORT CORPORATION 
(See also Public Contracts) 


SPECIFIC PERFORMANCE 
(See also Real Estate) 


SPECIFIC PERFORMANCE — STATUTE 
OF FRAUDS 

The seller’s silence and conduct, in combina- 
tion, after the expiration of the 30-day period 


performance was properly granted. 


Appeliate Division; lacono et al v. Toll 
Brothers et al, etc., A-2984-87TS; oy by 
Furman, P.J.A.D.; decided May 16, 88; ap- 





proved June 2, 
column June 9, 19 


122 N.J.L.J. Index Page 470 


1988; in Opinions Approved 


STANDING 
(See also ATLA) 


STATUTE OF FRAUDS 
(See also Cooperatives, Specific Perform- 
ance) 


STEPPARENTS 
(See also Matrimonial Laws) 


STRICT LIABILITY 
(See also Toxic Torts) 


SUBPOENAS 
(See also Attorney-Client Privilege) 


It is the obligation of all persons to appear 
and give testimony before courts and grand 
juries in the absence of a recognized privilege 
not to testify; any further exemption is sharply 
circumscribed, and will only occur here if the 
witness demonstrates by clear and convincing 
proof that requiring her to testify will have 
some extremely detrimental effect.on her men- 
tal, physical or emotional health beyond that 
suffered by any witness who is required to give 
testimony in any proceedings. 


Appellate Division; In re L.Q., A-3177-87T5; 
opinion by O’Brien, J.A.D.; decided July 25, 
1988; approved August 12, 1988; in Opinions 
Approved column August 18, 1988. 


122 N.J.L.J. Index Page 934 


SUICIDES 
(See Medical Malpractice) 


SUMMARY JUDGMENTS 
(See also Taxes) 


SUMMONSES 
(See _ Arrests, Municipal Court Proce- 


The police officer’s failure to sign the sum- 
mons he issued to defendant for driving while 
intoxicated did not render it fatally defective 
here, where no prejudice has been demon- 
strated; defendant received fair notice of the 
charge and was or should have been aware of 
the identity of the officer, who did sign a 
second, sequential summons (for leaving the 
scene of an accident) and inscribed his badge 
number on both 


Appellate Division; State v. Latorre, A- 
2075-87T1; opinion by Scalera, J.A.D.; decided 
October 20, 1988; in Opinions Approved column 
November 17, 1988. 


122 N.J.L.J. Index Page 1504 
SUNSHINE LAW 
(See Education) 


SURROGATE PARENTING — VISITATION 
— PUBLICITY 

In defining the visitation rights of the sur- 
rogate mother pursuant to a Supreme Court 
determination that the surrogacy contract was 
invalid, visitation would be unsupervised for 
one day each week and increased to two days 
every other week with overnight visitation, as 
well as on certain holidays, but not including 
Christmas Day, Mother’s Day, Father’s Day 
and the child’s birthday, where the surrogate 
mother had achieved family stability and had 
come to the realization that she will never have 
custody of the child, and the natural father and 
stepmother did not present any credible evi- 
dence or expert opinion that the child will 
suffer any psychological or emotional harm by 
continued and expanded visitation, however, a 
mental health professional would be appointed 
to provide mandatory counselling to the parties 
in overcoming initial communication barriers, 
establishing visitation guidelines and receiving 
necessary professional advise. 

Since the parties and experts agree that 
publicity concerning the child should be 
avoided and the parties have no intention of 
selling any movie rights, they will be enjoined 
from publicly discussing their relationship with 
the child or her personal activities, or from 
selling any movie rights, without prior court 
-— proval; however, the parties may commu- 

te 


pe 
they do not affect the child’s right to privacy. 


Chancery Division, Family Part; In the 
Matter of Baby M, FM-25314-86E ‘and A-39- 
87; opinion by Sween, J.S. C.; decided April 6, 
1988; approved May 25, 1988; in Opinions 
Approved column June 2, 1988. 


122 N.J.L.J. Index Page 420 


TAXES 


(See also Collateral Estoppel, Con- 
dominiums, Education, Environmental 
) 


A hospital’s exemption from local prope’ 
on Se ot Sey 9 eee 


a2 


four blocks from the hospital since the lot does 
not adjoin the land wu eo 
buildings have been the fact that another 


tax exempt oguiaten | may have received 
— for a — parking lot is 

vant, although it may give rise to a chal- 
lenge of the exemption. 


75 


Appellate Division; City of Hackensack v. 








Hackensack Medical Center, A-2889-87T8; 
per curiam (Judges Petrella and Landau) opi- 
nion; decided October 18, 1988; in Opinions 
Approved column November 24, 1988. 


122 N.J.L.J. Index Page 1499 


formula it uses to calculate in-state income. 


U.S. Supreme Court; Shell Oil Co. v. lowa 

of Revenue, Docket No. 87-984 
(414 N.W.2d 113); On appeal from the Supreme 
Court of Iowa; decided November 8, 1988. 


122 N.J.L.J. Index Page 1392 


Although plaintiff's mortgage survived the 
city’s tax foreclosure judgment under 
Mennonite Board of Missions v. Adams since 
plaintiff did not receive actual notice of the in 
rem foreclosure action, plaintiff's challenge of 
the foreclosure judgment was denied as un- 
timely where he waited almost two years after 
he gained personal knowledge of the Mennonite 
decision before filing his complaint, he knew 
that while he waited the purchaser from the 
city was adding value to the property, and he 
was aware that the tax foreclosure judgment 
formed an important link in the property’s 
public chain of title. 


Appellate Division; Last v. Audubon Park 
Associates et al, A-1677-87T8; opinion by 
D’Annunzio, J.A.D.; decided September 28, 
1988; approved October 6, 1988; in Opinions 
Approved column October 14,1988. 


122 N.J.L.J. Index Page 1209 


In the absence of ‘‘good cause,”’ a taxpayer’s 
failure to submit information requested by the 
taxing district’s assessor pursuant to N.J.S.A. 
54:4-34 about the income and expenses of its 
income-producing real property bars an appeal 
based on that information, and plaintiff's fail- 
ure to respond in any fashion to the municipal 
assessor’s request precluded it from asserting a 
‘*good cause”’ claim before the county board of 
taxation; since the county board of taxation no 
longer has jurisdiction of plaintiff's ‘‘reaon- 
sableness’”’ claims, the cause is remanded to the 
Tax Court. 


Court; Ocean Pines, LTD. v. 
fate of Point Pleasant et al. A-18/19/20 
Sept. Term 1987; opinion by Clifford, J.; deci- 
ded September 26, 1988. 


122 N.J.L.J. Index Page 1029 


A coupon issued by a retailer-seller (who is 
not reimbursed by a third party for its face 
value) that entitles a customer to a discount is 
= to a cash discount and is not tax- 
able 


Dhocten Die ef Ta Burger King Corp. v. 
rector, Div. of Taxation, A-6080-86T8; per 
curiam (Judges Dreier, Baime and Ashbey) 
opinion, decided April 28, 1988; approved May 
16, in Opinions Approved column May 26, 
1988. 


122 N.J.L.J. Index Page 83 


TAXES — COLLATERAL ESTOPPEL 

Plaintiff is barred from challenging the same 
kind of assessment that he had previously 
challenged unsuccessfully for a prior period 
since there was no intervening change in the 
operative facts or the law. 


py a Division; Blair v. Taxation Divi- 

sion Director, A- 1876- 87T8; opinion by Brody, 
J.A.D.; decided June 14, 1988; approved June 
30, 1988; in Opinions Approved column _ *% 
1988. 
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TAXES — FARMLAND ASSESSMENT 

Although the factual findings established that 
the actual and only use of the property was a 
managed woodland, the record before the tax 
court was insufficient to establish that the use 
of the property for the production and sale of 
trees and forest products was a prohibited use 
under the township’s zoning ordinance, which 
resulted in a denial of farmland assessment to 
the taxpayers; the nature and level of ag- 
ricultural activity necessary to qualify for 
farmland assessment and the township’s zoning 
ordinance are fact-sensitive, and it would be 
improper to automatically equate the statutory 
term ‘‘actively devoted to agricultural or hor- 
ticultural use’’ with the generic term ‘‘farm- 
ing’? as used in a municipality’s zoning or- 
dinance; also, the township has the burden of 
proving the illegality of the use of the property. 
Supreme Court; Byram Township v. 
Western World, inc. et al, A-40 Sept. Term 
1987; opinion by Handler, J.; decided August 1, 
1988; in Opinions Approved column Sept. 6, 
1988. 


122 N.J.L.J. Index Page 711 


TAXES — FIRST AMENDMENT 


Property used for a non-exempt purpose on 
October 1 of the pre-tax year, (ihe assessment 
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the tax authorities to predict revenues for the 
tax year. 


Appellate Division; Bethany Baptist 
Church v. Deptford Township, A-1028-86T7; 
opinion by Baime, J.A.D.; decided June 7, 1988; 
approved June 15, 1988; in Opinions Approved 
column June 23, 1988. 
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TAXES — LIMITATIONS OF ACTIONS — 
SUMMARY JUDGMENT 

The municipality’s action against its former 
tax assessor, ing that he intentionally or 
his own property in 
the municipality during 1976-1986 under the 

Farmland Assessment Act and that he fraud- 
ulently or negligently credited his property with 
a senior citizen’s deduction, was not a property 
tax appeal and, therefore, was not barred by 
the time limitations of N.J.S.A. 54:4-23.13, nor 
by 54:3-21 since there was no allegation of 


district’’; however, the municipality’s reliance 
on its brief and bare allegations, which were 
unsupported by fact, and its failure to proffer 
any proofs to support any allegation of fraud, 
to withstand defendant’s mo- 
tion for summary iain finally, no statute 
or regulation specifically prohibits an assessor 
from assessing his own property. 

Appellate Division; Borough of Franklin 
Lakes v. Mutzberg, A-521-87T8; opinion by 
Petrella, P.J.A.D.; decided June 24, 1988; ap- 
proved July 12, 1988; in Opinions Approved 
column July 21, 1988. 


122 N.J.L.J. Index Page 869 


TAX-SALE CERTIFICATES 
(See also Due Process) 


TENANCIES IN COMMON 
(See also Partition) 


TERRITORIAL JURISDICTION 
(See also Environmental Protection) 


THEFT 
(See also Motor Vehicles) 


TICKET SCALPING 
(See also Entertainment Law) 


TORT CLAIMS ACT 
(See also Port Authority) 


Where plaintiff's notice of claim was filed 
pee om 90 days after the accrual of her cause of 
action against the city, but her attorney had 
mistakenly stated the incorrect date in the 
notice of claim due to medical records which 
referred to this accident as well as another 
injury plaintiff suffered, and the records were 
attached to the notice of claim, the notice of 
claim adequately complied with the require- 
ments of the Torts Claim Act; the erroneous 
date did not prejudice the city since the correct 
date would have been obvious to an examiner 
investigating the file; even if plaintiff's notice of 
claim was inadequate, the permission should 
have been granted to file a late notice of claim 
since plaintiff's application was made within 
one year of her injury and the delay was not 
the result of procrastination or ambivalence. 


late Division; Abel v. City of Atlantic 

et al, A-2260-87T7; opinion by Brochin, 
J.S.C. (t/a); decided November 3, 1988; in Opi- 
nions Approved column November 24, 1988. 


122 N.J.L.J. Index Page 1556 


To extend the concept of control beyond 
ry control for purposes of government 
liability would substantially vitiate the protec- 
tions afforded governmental entities under the 
Tort Claims Act, particularly with respect to 
licensing, inspection and enforcement functions; 
the summary judgment granted the State and 
the municipality in this suit for personal dam- 
ages resulting from a fire in a boarding house 
that was operating in violation of their regula- 
tions is affirmed. 


Appellate Division; Garry v. Payne et al, 
A-35-87T5; opinion by Landau, J.A.D.; decided 
May 10, 1988; approved May 25, 1988; in Opin- 
ions Approved column June 2, 1988. 
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TORT CLAIMS ACT — TOXIC TORTS 

The trial court’s decision to permit plaintiffs 
to file a late notice of claim was not an abuse of 
discretion where plaintiffs’ cause of action was 
based on toxic waste discovered at a nearby 
landfill, plaintiffs’ efforts in identifying the 
defendants and compiling data concerning the 
medical status of area residents contributed to 
the delay in filing the notice of claim, and the 
defendants had constructive notice of a poten- 
tial lawsuit based on the wealth of information 
regarding the ae oe at the landfill and 
extensive coverage blic hearings; in ad- 
dition to the difficulties presented by an often 








lengthy latency period between exposure and 
manifestation of disease, toxic-tort plaintiffs 
encounter the further difficulty of identifying a 
large number of entities who are potentially 
responsible for improper waste disposal over a 
period of many years. 


Supreme ; Bernard Lamb et al v. 
Global Landfill et es A-141 Sept. 
Term 1987; opinion by Garibaldi, J.; dissent by 
Clifford, J.; decided July 19, 1988; ‘in Opinions 
Approved column July 28, 1988. 


122 N.J.L.J. Index Page 644 


TORTS 
(See also Matrimonial Law) 


Retaliatory discharge action for filing work- 
ers’ compensation claim is not pre-empted by 
LMRA. 


v. Norge Division of Magic Chef, 
Inc., 87-259, On writ of certiorari to the United 
States Court of Appeals for the Seventh Circuit, 
June 6, 1988. 
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FTCA immunizes government contractors 

from liability for design defects in military 
equipment. 
Boyle v. United Technologies Corp., 86- 
492, On writ of certiorari to the United States 
Court of Appeals for the Fourth Circuit, decided 
June 27, 1988. 
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TOXIC TORTS 
(See also Tort Claims Act) 


The trial judge properly rejected plaintiffs 
claim for an enhanced risk of developing can- 
cer caused by exposure to asbestos during 
plaintiff's employment since the rejection in 
Ayers v. Jackson Twp. of an unquantified 
enhanced-risk claim was intended to apply to 
actions against private as well as public tort- 
feasors; additionally, the rejection in Ayers was 
not predicated on the absence of a present 
injury or disease, but on the speculative nature 
of the claim and the difficulties inherent in 
adjudicating such claims. 

The trial judge correctly instructed the jury 
that plaintiff may recover for a fear of devel- 
oping cancer absent evidence of substantial 
bodily injury or sickness resulting from that 
fear since plaintiff presently suffers from 
physical disease as a result of long-term ex- 
posure to defendant’s asbestos. 


Appellate Division; Mauro et al v. Owens- 
Fibergias et al, A-2203-86T1; 


opinion by Havey, J.A.D.; decided May 24, 
1988; approved June 6, 1988; in Opinions Ap- 
proved column June 16, 1988. 
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TOXIC TORTS — STRICT LIABILITY 


Absolute liability is necessary to protect the 
innocent purchaser of property who discovers 
toxic waste on the premises as much as to 
protect society itself (here, uranium tailings 
had been deposited approximately 50 years ago) 
and, whenever possible, the party responsible 
for creating the toxic waste hazard should be 
the party responsible for the cleanup of that 
hazard and any damage proximately caused by 
that hazard (here, liability was imposed on the 
successor corporations); also, the doctrine of 
caveat emptor does not apply in this type of 
situation, and the party who creates such*a 
condition cannot avoid absolute liability unless 
a purchaser knowingly accepts that burden. 


Appellate Division; T&E Industries, jc. v. 
Safety Light Corporation et al, A-5411- 
85T1; opinion by Gruccio, J.A.D.; decided 
August 11, 1988; approved September 1, 1988; in 
Opinions Approved column September 8, 1988. 
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TRIAL BY JURY 


The right to a jury trial attaches to causes of 
action and not to issues; in an action for 
specific performance, equity historically re- 
solves whether there is a legal contract and, if 
so, whether it is enforceable, and plaintiff's 
argument that he was entitled to a jury deter- 
mination of whether an enforceable contract 
existed here was correctly rejected by the trial 
court. 


late Division; Ballard v. Schoenberg, 
A-1879-86T8; opinion by Furman, P.J.A.D.; 
decided May 2, 1988; approved May 16, 1988; in 
Opinions Approved column May 26, 1988. 
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TRAUMATIC EVENTS 
(See also Pensions) 


ucc 
(See also Automobiles, Civil Rights, Dam- 
ages, Warehouseman’s Lien) 


A good-faith purchaser is not a holder in due 
course of promissory notes containing in- 





dorsements on separate sheets of paper loosely 
inserted within each note; only an _ over- 
whelming equitable ground would warrant a 
departure. 


Adams et al v. Madison Realty & Devel- 

Inc.; No. 88-5111; on appeal from the 
United States District Court for the District of 
New Jersey; opinion by Weis, U.S.C.J.; filed 
July 22, 1988. 


122 N.J.L.J. Index Page 876 


UCCIJA 
(See also Forum Non Conveniens) 


UCJ FUND 
(See also Limitations of Actions) 


UIM COVERAGE 
(See also Auto Insurance) 


Although N.J.S.A. 17:28-1.1 does not man- 
date underinsured-motorist coverage, carriers 
are obliged to offer it and the statute mandates 
its scope when a named insured elects to 
purchase it; defendant’s exclusion removing 
such coverage where, as here, the underinsured 
car is owned by a family member was correctly 
ruled repugnant to the statute and therefore of 
no effect. 


late Division; Landi v. Gray et al, A- 
224-87T8; opinion by Brody, J.A.D.; decided 
November 28, 1988; in Opinions Approved col- 
umn December 22, 1988. 
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UM COVERAGE 
(See also Municipalities) 


UNLAWFUL DETENTION 
(See also Casinos) 


URESA 
(See also Family Law) 


VENEREAL DISEASE 
(See also Matrimonial Law) 


VIDEOS 
(See also Blue Laws) 


VISITATION 
(See also Surrogate Parenting) 


VOLUNTEER FIRE COMPANIES 
(See also Municipalities) 


WAIVER 
(See also Employment, Juries) 


WAREHOUSEMAN’S LIEN — UCC 


Documents supplied by ae in support 
of its claim of a w: 's lien, which 
disclosed the warehouse’s nonce identified the 
bailor and sufficiently described the property 
that was feceived were sufficient to perfect a 
warehouseman’s lien, and the decision of the 
Chancery Division is affirmed; neither a ware- 
house receipt nor a warehouseman’s lien is 
invalidated by the omission of some statutorily 
required components where the receipt is oth- 
erwise sufficient to identify the parties, the 
goods and their location. 


Appellate Division; Evergreen inter- 
national Services . v. Wallant Inter- 
national Trade, Inc. et al, A-439-87T8; opi- 
nion by Petrella, J.A.D.; decided November 7, 
1988; in Opinions Approved column December 1, 
1988. 
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WEAPONS 
(See also Assault) 


Carrying a weapon for self-defense, which is 
a defense under Harmon to a charge of violat- 
ing N.J.S.A. 2C:39-4(d), is not a defense to a 
charge of violating 5(d), a possessory offense 
not requiring a purpose to use the weapon 
unlawfully; although the justification of self- 
defense should be ‘‘considered”’ in those ‘‘rare 

. circumstances where an individual arms 
himself spontaneously to meet an immediate 
danger,’’ this is not such a case. 


Appellate Division; State v. Kelly, A-0804- 
86T4; opinion by D’Annunzio, J.A.D.; decided 
July 8, 1988; approved July 21, 1988; in Opi- 
nions Approved column July 28, 1988. 
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WELFARE 
(See also Housing) 


Here, where the county welfare agency, 
which failed to obtain a written agreement to 
repay AFDC benefits from a tort action and 
has rejected the former client’s proposal of a 
structured settlement that would postpone 
reimbursement, acknowledges that she 
promptly notified it of her tort claim and 
continually cooperated with it, and where the 
Dept. of Human Services disagrees with the 
county’s flat contention that no repayment 
agreement is required, its absence was correctly 
found by the courts below to preclude reim- 
bursement. 


Supreme Court; Reed v. Slaughter et al, 





A-75 Sept. Term 1987; per curiam opinion; 
dissent by Handler, J.; decided June 9, 1988. 
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Because other programs, formal and infor- 
mal, are in to make reasonably certain 
that families previously housed in motels will 
find shelter and, eventually, housing elsewhere, 
it is legal to terminate emergency-assistance 
benefits to homeless families of dependent 
children after five months (since the low prices 
of yesterday’s housing market have dis- 
pages it may be time to consider reinstitut- 

a needs-based shelter component for AFDC 
imneed of the flat-grant system). 


Supreme Court; Franklin v. N.J. Dept. of 
Human Services, etc., A-213/214 Sept. Term 
1987; per curiam opinion; decided June 24, 
1988. 
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WORKERS’ COMPENSATION 

(See also Auto Insurance, Caddies, Con- 

— Police Officers, Second Injury 
) 


The fact that plaintiff’s workers’ compensa- 
tion claim was conducted in a summary fashion 
as an ‘‘accelerated award’’ did not provide an 
excuse to abandon or modify the duty of the 
Judge of Compensation to articulate findings 
adequate to provide the interested parties and 
reviewing tribunal the basis on which the 
decision was reached; here, the decision did not 
disclose how or why the judge arrived at the 
percentage of disability, whether he credited or 
rejected plaintiff’s testimony, or. to what extent 
the reports of any expert were credited or 
rejected. 


Appellate Division; McCool v. Western 
Electric/AT&T Technologies, Inc., etc., A- 
5691-86T6; opinion by Landau, J.A.D.; decided 
November 29, 1988; in Opinions Approved col- 
umn December 22, 1988. 
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The 1982 statute did not change the method 
in N.J.S.A. 52:14C-1 et seq. for appointing the 
directors of divisions in the Dept. of Labor, 
and the director of the Division of Workers’ 
Compensation was validly appointed by the 
Commissioner. 


Although plaintiffs, as private citizens, lack 
standing to institute an administrative proceed- 
ing to remove or sanction the director of the 
division and the chief judge of compensation, 
the Commissioner has altered the posture of 
the case by his consistent representations that 
he is willing to investigate plaintiffs’ claims if 
provided with sufficient information; since 
plaintiffs’ serious allegations of wrongdoing are 
clear and well-documented, it is ordered that 
the Commissioner’s promise to investigate them 
be carried out; the results are to be commu- 
nicated to plaintiffs. 


N.J.S.A. 34:15-53 mandates a right to a 
workers’ compensation hearing in each county 
if all the criteria for venue fit that county only 
(a temporary facility would comply 
with the statute); it does not mandate that a 
permanent workers’ compensation court be es- 
tablished in each county. 


Appellate Division; Middlesex County Bar 
Association et al v. Parkin et al, A-2552- 
87T5; opinion by Furman, P.J.A.D.; decided 
July 14, 1988; approved August 2, 1988; in 
Opinions Approved column August 11, 1988. 
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Where the decedent, an employee of the 
parent corporation, was a member of a work 
crew which would regularly perform main- 
tenance and other work at the subsidiary’s 
plant, and supervisory responsibility remained 
with the subsidiary’s plant manager, the dece- 
dent was a special employee of the subsidiary 
under either the ‘‘right to control’? or the 
“relative nature of the work’’ tests, and plain- 
tiff could not bring a wrongful-death action 
against the subsidiary after receiving benefits 
from the parent corporation. 


Appellate Division; Santos v. Standard 
Havens, Inc. et al, A-1526-87T5; opinion by 
Michels, P.J.A.D.; dissent by Shebell, J.A.D.; 
decided May 13, 1988; approved June 2, 1988; in 
Opinions Approved column June 9, 1988. 
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Respondent’s injury, caused when she was 
struck by a car driven by a fellow employee as 
she was walking to her employer’s store after 
leaving her car in the area of the shopping-mall 
parking lot where her employer had directed 
ber to park, was not rendered noncompensable 
by the 1979 amendment to N.J.S.A. 34:15-36; 
the Legislature apparently considered the pre- 
amendment cases awarding benefits for acci- 
dents in employer-owned and -provided park- 
ing lots to be consistent with the ‘‘course of 
employment”’ requirement and, since the em- 
ployer had the power to appropriate that area 
for the use of its employees and, for its own 
convenience, to direct them to park there, the 
area was under its control within the meaning 
of the statute and the employer should assume 
responsibility for injuries thus sustained. 
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Supreme Court; Livingstone v. Abraham & corporation. Plaintiff’ against Jersey The memoranda to employees written 
oa) dite os Borecki v. Eastern Man- parent corporation of bis Swiss employer, al- plaintiff when he was 1 gee thd 
dey , . agement et al, Civ. No. 86- ee ees oe president do not ively treat the 
127'N.J.L.J. tndex Pane 229 0887; opinion by Cohen, U.S.D.J.; filed August a to a Swiss official was directed from subject of termination or a policy of 
J.LS. ge 1988. New Jersey, should not have been dismissed on retaining the services of all employees, 
: the basis of forum non conveniens where it is as the manual in Woolley did, and plaintiff's 
122 N.J.L.J. Index Page 1622 not clear that Switzerland provides greater action for wrongful discharge was correctly 

access to relevant evidence, important witnesses dismissed. 


WRONGFUL BIRTH 
(See als. Legal Malpractice) 


WRONGFUL DEATH 
(See also Distribution) 


WRONGFUL DEATH ACT 
(See _ Engineers, Equal Protection, Fe- 


Labor Law, 


Based facts of this case, an action for 
wrongful discharge may be maintained under 
New Jersey law against an executive officer 
who was the decisionmaker responsible for 
terminating the plaintiff’s employment and who 
exercised historical control over the employer 





of 

legitimate business objective, and the trial court 
correctly dismissed oo action for 
wrongful discharge; his job was eliminated for 
valid economic reasons (not as a bad-faith 
pretext to arbitrarily terminate his employ- 
ment), and this did not violate any express or 
implied promise in either the employment con- 
tract or the personnel manual. 


Appellate Division; Linn v. Beneficial 
Commercial Corp. ct al, A-6066-86T8; opi- 
nion by Baime, J.A.D.; decided April 4, 1988; 
approved July 19, 1988; in Opinions Approved 
colmn July 28, 1988. 
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aopae oy D’ Agostino v 

& Inc. et al, A-4356-9617; opinion 

by Baime, J.A.D.; decided June 3, 1 

proved June 15, 1988; in Opinions prone 
1988. 
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Appellate Division; Kane v. Milikowsky et 
al, A-4147-86T1; opinion by D’Annunzio, 
J.A.D.; decided April 25, 1988; approved May 
17, 1988; in Opinions Approved column May 26, 
1988. 
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Expert Says There Is No Epidemic of False 
Accusations in Child Custody Cases, Al- 
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by Priscilla Read Chenoweth, Nov. 10 p. 
1227. 

New Law on Factors in Child Support, 
Alimony; by Elise Rosenblum, Dec. 1p. 
1409. 

Rules Set Out For Domestic Violence Cases, 
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For Horn, Kaplan, The Gambles Pay Off; 
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Judges Strike Down Limit on Government- 
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Schroth, Nov. 24 . 1355. 
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Essex Inn Program Bridges School Gap; by 
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Threshold; by Tracy Schroth, Dec. 1 p. 
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665. 


Thermography Testing Is Painful for Alls- 
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Rules on the Taxation of Vacation Homes; 
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‘Discouraging’ IOLTA Opt-Out Level; by 
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ships; by David Brooks, Dec. 15 .. p. 1511. 
County Clerks Cautious on Joining State 
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Federal Judges: Wealthy and Wise?; by 
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Judges Are Sued over Plan To Start Library; 
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Removal Bid Dropped After Judge Resigns; 
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by Tracy Scroth, Sept. 8 . 604. 
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Employers Bound by What They Tell At- 
Will Employees, Oral Promise Is a Con- 
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In Teamsters Suit, Government Gets a Judge 
It Likes; by Edward Frost, July 21 .. p. 196. 
Whistleblower Forum, Justices Will Decide 
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McCarter & English: Old Line, New Look; 
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Tracy Schroth, Dec. 15 p. 1512. 
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Frivolous Lawsuit Bill is Signed into Law; 
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LEGAL SERVICES 
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Last Attempt To Kill Legal Services Fails; 
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Meeting of Bar Underway in Maui; by 
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Kirschner Is Leaving Bar Association Post; 
by Tracy Scroth, August 4 . 300. 
Winnberg Is Named State Bar Director; by 
Tracy Schroth, Dec. 22 p. 1585. 
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PUBLIC GUARDIAN 
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REAL ESTATE 
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Condemnation Gets Tougher For Con- 
demning Agencies; by Richard L. Rudin, 
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RIGHT TO DIE 
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TRIAL CERTIFICATION 
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Traveling the Road to Change: ADR in Its 
Infancy; Nov. 17 p. 1286. 
Careers — 


The Chinese Wall: Fostering Freedom of 
CIES Be GR ss i.n6 00 525 ssiceese cess p. 1634. 
Clients — 

The New Order In Client Solicitation; Aug- 
WG ses tac dekh nse'scctoeseccsvesseasaats p. 430. 
Court Rules — 

Deadlines, Dead-Ends and Affordable Jus- 
OG Bs BS op ccei ess crcdesk ds cscictes p. 670. 
Court Security — 

Maginot Line Mentality; Sept. 22 ... p. 750. 
Criminal — 

The Drug-War Fantasy; August 4 ... p. 302. 


‘20 and Out’ — A New Meaning; Sept. 29 


. 830. 
What About the Presumption of Innocence?; 


BOONE cnasahescsvactedesaicrecssegacess p. 1170. 
Discrimination — 
Private Lives; Dec. 22 ............+. p. 1586 


Ferguson, Clarence — 
The Ferguson Scholarships; July 21 p. 198. 
Fourth Amendment — 

Trespass and Curiosity; August 11 . p. 382. 
Judiciary — 

Distinctions That Make A Difference; 
August 25 p. 490. 
Judicial Evaluation and the Bar; Sept. 8 p. 
606. 


Musical Chair Justice?; Oct. 20 ..... p. 998. 

One Court, One Vote; Dec. 15 .... p. 1514. 
Lawsuits — 

Frivolity Does Not Pay; July 28 ..... p. 254. 
Legal Fees — 

The Gilded Messenger; July 7 .......... p. 6. 
Legislature — 

Limiting Legislative Terms; Dec. 8  p. 
1466. 

Liability — 

In Jurors We Trust?; Oct. 13 ......... p. 946. 

Nazism — 


Kristallnacht: The Night of Broken Glass; 


a a ee cere eee epee mo p. 1230. 
Occupational Safety — 

——— and Worker Health and Safety; 
ROM ethcadsstiidiiissexensseticdesons p. 1410. 
Right to Die — 


Are We Dragging Our Feet?; Nov. 24 pp. 
1358. 

Sabbaticals — 

Sabbatical Leave For Judges; Oct. 27 p. 
1074. 

Sexism — 

What’s in a Name; Sept. | 
Surrogate Parenting — 
Baby M: Publicity Revisited; Oct. 6 p. 886. 
Taxation — 

Taxation but for the Grace of Congress; July 








Page Eighty-Four NEW JERSEY LAW JOURNAL, 


Opinion 614 — Successive Government and 
Private Employment by Deputy — 
Gomevel: Tah 2): i5000..5< 0050000000000 p. 194. 
Opinion 615 — Conflict of Interest: Repre- 
sentation of Plaintiff in Personal Injury Ac- 
tion Where Defendant is Plaintiff's Relative; 


of See Sete . 207. 
Opinion 616 — Blanket Settlement Offers to 
Multiple Plaintiffs; Sept. 22 .......... p. 764. 


Opinion 617 — Representation of Estate in 
Wrongful Death Action Where Partner is 
‘*‘Of Counsel’’ to Firm Representing An- 
other Party; Nov. 10 p. 1226. 
Opinion 618 — Contingent Fee for Rec- 
overy of Post-Divorce Alimony Arrearages; 
Nov. 10 . 1246. 
Opinion 619 — Conflict of Interest: Board of 
Education Attorney Appointed after At- 
torney’s Partner Leaves Board as Member; 
WRENS BO 5 shay 3d Shiai bac cahccaastsnnadee p. 1246. 
Opinion 620 — Conflict of Interest: Partner 
Of Counsel to Municipal Planning Board as 





Counsel to Municipa! Utilities Authority 
Within the Same Township; Nov. 10  p. 
1246. 

Opinion 621 — Conflict of Interest: Aide to 
State Assemblyman; Dec. 1 p. 1406. 
Opinion 622 — Conflict of Interest: County 
Counsel Representing Clients Befor Local 
Boards in Municipaiity Where His Father is 
Township Committeeman; Dec. 1p. 1420. 
Opinion 623 — Conflict of Interest: Munic- 
ipal Attorney Representing Police Officers 
in Legal Proceedings Arising From Their 
Professional Duties; Dec. 29 p. 1630. 


NOTICES TO THE BAR 


Camden County Differentiated Case Man- 
agement Rules; August 18 p. 449. 
Civil Case Information; August 25 . p. 486. 
Camden Project For Civil Differentiated 
Case Management Corrected Court Rules; 
Nov. 17 . 1282. 
Civil Practice Committee Report 1988 Sup- 
plement; Nov. 10 . 1226. 
Clients’ Security Fund of the Bar of N.J. 
Annual Report; Dec. 15 p. 1510. 





THURSDAY, MARCH 2, 1989 


Committee on Attorney Advertising Ap- 
pointed by the New Jersey Supreme Court, 
Opinion 4 — Tele ag toe Directory Ad- 
vertising by Areas of Practice; Sept. 22 p. 
746. 


Directive #9 — 1988 Directive on Plea 
Agreements in Certain Municipal Courts; 
Sept. 8 - 618. 
ECRA Committee Report on Recent DEP 
Determinations; Dec. 29 p. 1662. 
Issues on oy ee Before the State Supreme 
Court; Sept. 15 . 668. 
Judge eae s Case Management Order VI; 
Sept. 1 p. 666. 
Judge Boye s Case Management Order 
VIII; Sept. 29 . 826. 
Membership List Committee on Civil Prac- 
tice 1989-90; Sept. 1 ....40.2..5..5.00 p. 553. 
Operational Guidelines for Supreme Court 
Committees; August 18 p. 444. 
Proposed Amendments to Rule f: 21A; 
August 25 p. 502. 
Preliminary Report of Supreme ‘Court 
Committee on Masters and Hearing Officers 
— Comments Requested; July 28 ... p. 250. 
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Revised Bankruptcy Rules; August 18 p. 
446. 


Supreme Court Order Ending Special Mount 
Laurel Assignment System; Dec. 29 _ p. 
1630. 


SUPPLEMENTS 


Amendments to Rules Governing the Courts 
of the State of New Jersey; Dec. 15. 

July 1988 Bar Examination Essay Questions 
and Answers; Dec. 29. 

Legislative Supplement — General laws en- 
acted from Aug. 1, 1988 through Sept. 13, 
1988 (Chapters 74 throught 122); Sept. 29. 
Restructuring for the 90’s; Sept. 8. 
— Bar Candidates July 1988; Dec. 


Support Staff; Sept. 15 ................ p. 725. 
Supreme Court Committee Reports; July 14 
p. 97. 

Supreme Court Year In Review; August 25 
p.537. 

The Law Firm Library of the Future; Dec. 
7: 

United States Supreme Court Year in Re- 
Py IE WY uisrisoceseegesiens cconsassas 








THERE ARE SOME THINGS 
YOU SHOULDN'T HAVE TO SHARE 


As an attorney in the law firm you may have to share an office, share the clerical help of a 
secretary, or even share the coat rack. But do you really want to share the New Jersey Law Journal 


each week? 
Think about it ... 


as a practicing attorney you owe it to 
yourself as well as your clients to keep abreast in the legal 
world. That’s a difficult task if you’re the 6th, 7th or 10th 
attorney on the routing slip to share the office copy. 


today. 








YES! | want to begin my one year subscription. 


0) Bill me for $195 for a one year subscription 


CF Bill me for $98 for a one year subscription 
(| was admitted to the Bar in 1988) 


C1) Enclosed is a check for (..........) 


MAIL TO: _ 
P.O. Box 
Circulation 


irs 


Roneeess 
Newark, New Jersey 07101-6081 


By the time the copy reaches your desk your colleagues are one step 
ahead of you, becoming aware of recent laws, rules, digests, etc. and 
acting upon this information. 
Can you really afford not to have your own subscription at our regular 


rate or at our half-price rate of $88 (if you have practiced less than one 
year)? Try it at home, so you’re sure to have time to read it. Subscribe 
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